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IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Michael Pierce, No. CV-16-01538-PHX-NVW
Plaintiff, ORDER
V.

Douglas A. Ducey, in his capacity as
Governor of the State of Arizona,

Defendant.
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This is an action by Plaintiff Michael &ce against Defendant Douglas A. Ducey,
Governor of Arizona, to enjoin the spendiofgmonies from the &te’s school land trust
fund. Pierce alleges that tt8tate is in breach of theust established in the Arizona
Enabling Act. The case is pending beftlie Court on the State’s Motion to Dismigs
(Doc. 54), Governor Ducey’s Motion to Disss (Doc. 56), and th Defendants’ Joint
Motion to Dismiss (Doc. 62) largely on grounafslack of subjectnatter jurisdiction due
to Plaintiff Pierce not having stdimg to bring this action. It also before the Court fof
decision on the merits based originally Blaintiff's Motion for Preliminary Injunction

(Doc. 45), which was converted &ofinal trial. The parties aged at the hearing that th

11%

case was appropriate for final judgment oa briefs and evidencgeubmitted on those
motions. The dispositive facts aredisputed. (Docl02 at 5-8.) SeeFed. R. Civ. P.
56(a)(2) (“Before or after beginning the hiegron a motion for a ptiminary injunction,
the court may advance the trial on the meartd consolidate it with the hearing.”).
Three days ago the case took on a nearadter when Congress enacted in the
Consolidated Appropriations Act a consémtthe 2016 amendments to the Constitutipn
of Arizona:

Congress consents to the emdments to the Constitutiar the State of Arizona
proposed by House Concurrent Resolut)®1 of the 52nd Legislature of the

1%

State of Arizona, First Special Session, 2015, entitled “A Concurrent Resolytior

Proposing an Amendment the Constitution of Ariana; Amending Article X,
Section 7, Constitution drizona; Amending ArticleXl, Constitution of Arizona,
by Adding Section 11; Relai to Education Financegpproved by the voters of
the State of Arizona at the spdatection held on May 17, 2016.

H.R.1625 - Consolidated Approgtions Act, 2018: TitldV—Consent of Congress to
Amendments to the Constiton of the State of Arizona, at pages 1893-94,
https://www.congress.gov/115/bilts1625/BILLS-11Hr1625eah.pdf.

The case can be narrowed considerablyhet time. Thepending motions to
dismiss for lack of standingill be denied. The Motioflor Preliminarylnjunction can

be terminated as having been consolidateh ttial on the merits. The case is now mopt
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to the extent of school land trust fund diaitions from this time forward. But as

discussed below, the disposéiinquiry now becomes whethihe past excess trust fun
distributions before the March 23, 2018 cmaggional consent are still remediable or 3
now validated retroactively dntherefore moot also. Fbar briefing will be necessary
on those newly arisen atakt remaining questions.

By virtue of state constitutional @ndments in 2012 and 2016 Arizon
unilaterally expended moniewell beyond what Congressad approved in 1999.
Arizona invaded the principal of the trust the detriment of future Arizona schoc
children, who were supposed have the benefit of a perpel, undiminished trust fund
from which only the income could be spent d&xyy generation. Invading the principa
was not necessary for the State’s unilaterabadi be illegal at the time; it merely mad
it more illegal.

The State contends that in 1999 Congreggaled its future Enabling Act contrg
on how much the State canesgl when it consented tihe terms of an Arizona
constitutional amendment thenfbee it for approval. The ¥ and the history of the
1999 Enabling Act amendments refute tltahtention. Arizona asked Congress
approve only the changes theroposed. It did not ask @gress to repeal the Enablin
Act provision requiring congressional approval of future changes touste The text of
the congressional consent does not extencepeal of the consent requirement. T}
history and records of the Enabling A&imendments repeatedly and unqualified
describe and approve only theesfic changes then requested.

If the case is not moot in its entirety, IPk#r Pierce has standing to maintain th

action. Section 28 of the Enabling Act piaes, “Nothing herein contained shall be

taken as in limitation of the power of theatt or of any citizen thereof to enforce th
provisions of this act.” 310 Stat. at 57Fhatterm preserves the rights of citizens, n
just the State, to enforce threist under state trust law here are constitutional limits or
how widely Congress can empowedinary citizens with standg to sue in federal court

to enforce federal statutes tredfect them the same asegyone else. But Congress di
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not create a federal private right of action téoece the Act. It created property. Thé
property, expressly denominated as a trusnd and the rents andiegproceeds thereof,
has the citizens of Arizona agneficiaries and the state gawerent as trustee. Congres
expressly confirmed the State as trustee thedcitizens as beneficiaries, retaining tf
rights they have under state laovrelief against violations dhe terms of the trust. Tha
includes beneficiary rights amst the State and its lstature, which Congress
repeatedly identified ate main threat to the trust. Rieris suing as a beneficiary of
trust to remedy dissipation of masiin breach of trust terms.

As a matter of local law, which appliesdt property, including federally create(
property, beneficiaries of trusts may sueréstrain and remedy monetary breaches
trust, no matter how numerotise wronged beneficiaries arélhere is no principle of
trust law, in Arizona or anywhe, that exempts defalcatioofunds that are too big ang
that hurt too many people. Bwaking Arizona citizens trusteneficiaries and explicitly
preserving their rights under state law, C@sg assured the beneficiary-citizens wou

not have to rely on state officers as gi@icemen of their own misconduct. Congre

knew from history how pervasvthat misconduct had beem other states and was

unwilling to leave the new statesfficers on the bnor system. The history of our Staf
and our sister state New Megis frequent runs on the school trust funds shows h
critical it was to vest the c#ens with beneficiary rights amst the doings of their own
legislature. Congress intended and sei@ctly that and achieved it under ancie
principles of property law. Pierce hasrsing to remedy by injunction the subsistir
violations of trust property rights at the hanof the State itself, if they have not bee
cured by Congress.

Therefore, the case now narrows to mieaning and scope of the March 23, 20
congressional consent. The discussion tH&iviis shows why that meaning and scope

now the last and dispositive question in this case.
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l. THE ARIZONA ENABLING AC T AND THE 1998 STATE
CONSTITUTIONAL  AMENDM ENT TO THE FORMULA FOR
SPENDING INCOME FROM THE TRUST FUND

A. The New Mexico-Arizona Enabling Act of 1910
When Congress has admitted new statekdadJnion, it has given federal lands t

new states in trust for certain purposeseiadmitting Ohio in 1803Timothy M. Hogan
and Joy E. Herr-Cardillol00 Years of Keeping the Trusthe Historic Role of the
Judiciary in Protecting Arona’s State Land Trus#i4 Ariz. St. L. J. 589, 590 (2012)
Conditions frequently “restrict how statesap] use the lands granted to them by t
federal government.” Eric Bibethe Price of Admission: @aes, Effects, and Pattern
of Conditions Imposed on&éés Entering the Uniqr84 Am. J. L. Hist. 119, 129 (2004).
The New Mexico-Arizona Enabling Act dB10, Pub. L. No61-219, 36 Stat. 557

(1910) (the “Enabling Act”), granted to the nestates “large tracts of land . .. for the

support of public education and othertical public institutions.” Hogan and Herr;
Cardillo, 44 Ariz. St. L. J. @89-90. Arizona received ughly 10 million acres of land
to hold in trust. Id. at 590. Congress granted trust lands for twelve categorie
beneficiaries, including penitentiaries, dtelrle institutions, tehnical colleges, and
hospitals for disabled minerdd. at 590-91. The “vast majty” of the land, however,
was granted “for the support of common schools.’at 590

The House bill was similar to earlier statesabling acts as ttrust lands. But

Senator Albert J. Beveridge, Chairman of the Senate Committee on Territories, dis¢

in the Senate report how and why the Sematat a different, much more restrictive
way. S. Rep. No. 61-454), at 1 (1910)lany of the Senate changes were “of mu
importance.” Id. One important change was tisenate bill's “careful and rigid”
restrictions on trust landdd., at 18.

Arizona’s Enabling Act isnuch more restriove than previoustates’ acts.See
Murphy v. State65 Ariz. 338, 350, 181 P.2d 33844 (1947) (“[T]heEnabling Act for

[92)

S Of

... Arizona marked a complete and dbso departure from the enabling acts under
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which other states were adtad to the Union.”). Desdring the “sad experience o

Congress” with older states, tiMurphy court explained that the legislatures of other

states had left their trust lands and mofigespoorly administered, so unwisely invests

and dissipated,” that it “left a andal in virtually every staté.” Id. In evaluating

admission conditions to imposa Arizona and New MexicaCongress took note of ong¢

such instance of abuse in New Mexico itselthe Territory had unlawfully disposed o
timber on lands granted to it by the federal goweent in 1898, redting in a series of
lawsuits by the Justice Department. S. Rép. 61-454, at 20. In short, “[b]ecause of
history of fraud and abuse[,]. . the trust created for Arizona was deliberately str
regarding expenditures dfust funds.” Hogan and Herra@illo, 44 Ariz. St. L. J. at
591.

Congress thus meticulously crafted theaBling Act. SenatoBeveridge pointed
to “the extreme care that sholdd taken with every provisiasf a bill like this.” S. Rep.
61-454, at 33. “Every other law Congsecan enact can be repealed, amendg

modified—but not a statehood bill. Therefewery line of it shoulde wrought out with

painstaking care not required ofyaother form of legislation.”ld., at 34. Once the state

was admitted, it would be gin impossible for Congress tmilaterally strengthen the
protections of trust lands and funds. “Tdyerience of the pasaused the Congress o
the United States to lose rdalence in the féectiveness of legislative control ang
handling of granted land.Murphy, 65 Ariz. at 352, 181 P.2d at 344. The bill as pass
included the Senate’slditions and amendments.

Crucially, the Enabling Act createdrast for the federally granted lands:

! The fraud and abuse other states exhibitas quite brazenin the twenty-three
previously admitted states thiaad some version of an efia act, Congress left to the
state legislatures the “full peer and authority to determerhow the granted lands wer
to be sold or leased and how and by whbm monies derived dm disposition of the
lands were to be kept and preserved tfeg purposes for which the lands had be
gra_nted.” Id. Congress repeatedly failed to destgnanyone “to keep invested fund

erived from dispositiorf granted lands.”ld. at 351, 181 P.2d &44. This blanket
discretion and lack afversight led to large-scale squandg of trust lands and funds fo
improper purposesld.

-5-
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36 Stat. at 574 (emphases added).

Ariz. Const. art. 10, § 71910) (emphases added.)

of those lands only to support permanamestment funds for the corresponding tru
purpose. 310 Stat. at 575. It forbade mages and required sales and leases to
highest bidder at public auction after adisament unless the leasgsre short termld.

at 574. The Act further commanded that argiéslease, conveyance, or contract of
concerning any of the landsreby granted or confirmed . not made in substantia
conformity with the provisions of this Achall be null and void,” and it required th

Attorney General of the UniteStates to enforce the Acld. at 575.

Sec. 28. That it is hereby declared that Ehds hereby grante including those
which, having been heretofore granted said Territory, are hereby express
transferred and confirmed to the said Stalall be by the said State held in trug
to be disposed of in whole or in partly in manner as hereprovided and for the
several objects specified in the respextgranting and confirmatory provisions
and that the natural products and moneycpeds of any of said lands shall k
subject to the same truststhe lands producing the same.

Disposition of any of said lands, or ofyamoney or thing of value directly of
indirectly derived therefromfor any object other thafor which such particular
lands, or the lands from which such mpn& thing of value shall have bee
derived, were granted or cammhed, or in any manner contrary to the provisions
this Act,shall be deemed a breach of trust

The State Constitution mirrore@&ion 28 of the Enabling Act:

SECTION 1. [The federally granted landshall be by the Stai@ccepted and held

in trustto be disposed of in whole or paonly in manner as in the said Enabling

Act and in this Constitutioprovided, and for the sevémabjects specified in the
respective granting and firmatory provisions.

SECTION 2. Disposition of any of said landst of any moneyor thing of value

directly or indirectly derived therefronfipr any object othethan that for which

such particular lands (orehands from which such moper thing of value shall
have been derived) wereamted or confirmed, or in any manner contrary to {
provisions of the said Enabling Astyall be deemed a breach of trust

The Enabling Act put &th into that trust. It required the State to lease or disp
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Section 20 of the Enabling Act requirediZzma to write the trst land protections
into the state constitution itself and too%itively preclude themaking by any future
constitutional amendment of any change or alifoga . . in whole or in part without the
consent of Congress.Seeid. at 569, 571. Any investmes of proceeds from sales @
trust lands could be made only ‘igafe interest-bearing securities.Id. at 575. The
proceeds from sale of trust lands were te tised as a permanent inviolable fund, t
interest of which only shall be expendked the support of the common schools with
said State.”ld. at 574.

Arizona agreed to the Enabling Act’s triesnds protections and enshrined them i

its Constitution, as required. Article 10,c8Ben 7 of the State Qwtitution establishes a

separate permanent fund for each of the Enabling Act’s public purposes. Ariz. Con

10, 8 7(A) (2016). Whenever the State sellstttand, it must deposit the proceeds into

the correspondingermanent fund.ld. The Constitution alsprohibits the State from
spending fund money on anything thawvidées from the fund’s purpose or termkl.

8§ 7(B). The state may spend only the incdroen rents and interest on the monies fro
the sale of lands. The idea tis preserve a “permanent inviolable fund” for futu

generations, with each generatioking only the incane from the fund.

B. The 1998 Changes to th State Constitution
Congress has amended the Enabling Act several ties, e.gRPub. L. No. 70-

788, 45 Stat. 1252 (1929) (changing acreage allotted to hospitals for disabled m
Pub. L. No. 74-658, 49 Stat477 (1936) (changing restriotis on leases and land sa
prices and allowing land exchanges). 18657 Congress removed the requirement tl
Arizona invest only in “safeinterest-bearing securities.” ub. L. No. 85-180, 71 Stat,
457 (1957). In 1998, Proposition 102 “ameddhe Arizona constitution to authorize th
investment of Permanent Lantust Fund monies in eduyi securities,” among other
purposes. 145 Cong. ReEl6774 (1999) (statement of Rep. Stump). The St

Constitution now provided that asuch as sixty percent offand could “be invested in
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equities at any time.” Ariz. Cohsart. 10, 8 7(D)(1) (1998)Acceptable equity securities
included only publicly traded stock$&d. § 7(D)(2).

Proposition 102 added eamgh language to ArticlelO, Section 7 to warrant
subsections. It retained almost all of thgioial requirements butow also allowed for
investment in “pruderngquity securities consistent withethhequirements of this section.
Id. 8 7(C).

Given the 1998 authorization of investmen equity securities, the distributiof
formula needed to change\asl|, as those securities yiallividends and gains and losse
on sale. The amendment ediglied a board of investment to manage the funds
trustees. Id. 8 7(D). The amendments imposed a prudent-investor standard o
trustees,id. 8 7(E), and provided that the “eargs, interest, dividends and realize
capital gains and losses from investment of a permanent fund, shall be credited
fund.” Id. 8 7(F).

Finally, to determine the income thabuld be distributed from the fund, th
investment board was to multipthe average of the annuatdbrate of return for the
preceding five fiscal years, minus the percgatehange in the GDP price deflator, by tf
average of the monthimarket values of the funidr the same five yearsld. § 7(G).
The formula worked as follows(1) For each of the preceding five fiscal years, add 4
earnings, interest, dividends, and capitaingaand losses—realized and unrealize
Divide the result by the average monthly markadtie of the fund fothat year to get the
annual total rate of return. ri€l the mean of all five yeats get the averagannual total
rate of return. (2) Subtract from the average annual total ratetwin the average
change in the GDP price deflator for the gaiog five fiscal yea. (3) Multiply the
difference by the average of the monthly markadties for the fund for the preceding 6
months?

2 “Annual total rate of return” referred tohé quotient obtained hgividing the amount
credited to a fund pursuant smbsection F for a completeséal year, plus unrealized
capital gains and losses, by the average monthikehaalue of the fundor that year.”

Id. 8 7(G)(1)(a). “GDP price deflator” meatthe gross domestic price deflator reporte
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In sum, first, the 1998onstitutional amendment allowéar investment in equity

stocks, under stated standardand included net unrealizeghins and losses in the

calculation of income that coultk disbursed for fund purposes.

Second, it provided a rolling five-year asge of annual earnindgsom the fund as
the measure of what could be distributed tioee current year. This was to improV
budgeting stability by evengnout the fluctuations in funding amounts that happer
when each year’'s income was theasure of each year’s funding.

Third, it fixed a flaw in the originaEnabling Act that eded over time the
fundamental purpose of maintaig a perpetual fund without minishment in principal.
That flaw—or oversight—wamflation. The 1998 comgutional amendment required
the principal amount of the fund to “grow” iihe amount of inflation before incomg
could be distributed.

As with the original text in 1910, der the 1998 formula invading the trug
principal was essentially impossible. The e#éct was the same as before, except t
the greater fluctuations in distribution®ifin one-year measurememnt®re evened out.

Only the income as thuslicalated could be spent.

Il. THE 1999 CONGRESSIONAL CON&ENT TO THE 1998 ARIZONA
CONSTITUTIONAL CHANGES DI D NOT SILENTLY REPEAL THE
NEED FOR CONGRESSIONAL CONSENT TO FUTURE AMENDMENTS

A. The text of the Enabling Act Amendnent consents only to the state
constitutional amendments as written.

The 1999 Enabling Act Ameiments were Congress’srtsent to Arizona’s 1998
constitutional amendments, imporating by reference thesmore detailed financial
terms stated in those amendments. Congressged Section 28 t¢iie Enabling Act to

say, “The trust funds (including all interesdividends, other ingoe, and appreciation in

by the United States department of comeerbureau of economic analysis, or i
successor agencyld. 8 7(G)(1)(b).
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the market value of assets of the fundsjlishe prudently invested on a total rate {
return basis. Distributions from the trushéls shall be made as provided in Article 1
Section 7 of the Constitution of the StateAosizona.” ArizonaStatehood and Enabling
Act Amendments of 1999, Pub. L. Nd06-133, 113 Stat1682 (1999). The
constitutional amendment delet®d words of existing text and added 561 words, 296
which stated the distribution formula.The original 1910 text had and needed 1
distribution formula; it said dg the income could be pamut, and the dg income was
rents and interest. It made sense to accomplish the conseetebyng to what was
consented to rather than restating it fulijthe amendment to the Enabling Act.

The State says this carg went far beyon@pproving the chages in the 1998
constitutional amendment and also repea&letirely Congress’s oversight authority ove
what Arizona does with trust land fundgienceforward, the Statsays, Arizona could
amend its Constitution tgpend school trust funds howevewdnts. It could even invads
principal, which indeed it has now donethe detriment of future school children.

Congress consented to what it sawtla¢ time: the termsand the specific
distribution formula stated in Section 7(@f)the 1998 Arizona Constitution. Congresg
made clear again in a standalone sectiaheftatute that it was consenting to Arizons
constitutional amendments as written: “Cagg consents to the amendments to
Constitution of the State of Awna ....” 113 Stat. at 1682-83. As a matter of t¢
alone, this is a consent only “to the amendniethist were referenced. It is not conse
to “any” or “future” amendments. The Sgaargues that Congress did not “freeze”
reference to Article 10, Section 7, perkdpy saying something like “as now written.
(Doc. 77 at 8.) But Congress also did not ‘&s it may be amended in the futureCt.
Robinson v. Shell Oil Co519 U.S. 337, 341 (1997) That the statute could havé
expressly included the phrase ‘former empbs/edoes not aid our inquiry. Congres
also could have used the pbedcurrent employees.™).

Most cross-references adojpr enforcement or other purposes a law otherw

valid and enforceable in its own right. Heby virtue of the Endimg Act, the Arizona

-10 -
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constitutional amendment was not enforceablés own right and became enforceable
only when Congress appravat. The State and its allies often qudierrmann v.
Cencom Cable Associates, In878 F.2d 978 (7th Cir. 1992} the effect that statutory

cross-reference always adopts any changer laritten into the referenced statuts

AY”4

“Writing a cross-reference rather than repsgtthe text to be incorporated is useful
precisely because the target may be amend&tl.at 983. They did not finish reading
the case, as it ultimately holtlse opposite: that éhcross-reference ehe continued with
the same effect even though the referred text was later md¥e®admanndealt with “a
web of cross-references” ithin an exceedingly complated federal statute, the
Employee Retirement Income SeitypAct of 1974 (“ERISA”). Id. at 980.

U

The Herrmanncourt did helpfully note the canottsat do control here: “Slicing &
statute into phrases while ignoring their @ts—the surrounding words, the setting pf
the enactment, the function a phrase servdsanstatutory structure—is a formula fqr
disaster.”ld. at 982. “Any reference may be absolateelative. Arabsolute reference,
sometimes called a specific reference, pdiotthe text present at the time the law was

enacted and maintains itsrce even if thatext is repealed.”ld. at 983. Indeed, the

Herrmanncourt held the statutorgross-reference absolute because a relative refer@nce

would not make sense within the cexitof the entire statutory schemie.

There is no absolute @ven general rule that crosdenence to a state statute inja
federal statute leaves the cross-referencadtst open to amendment with the continuing
power of the federal cross-reémce. Writing a cross-referem within a federal statute
over which Congress ha®mmplete control, is differerftom consent by adoption of an
otherwise unenforceable state law. The &tas presented no aogous example of
consent by cross-referencedn otherwise unenforceable nfaderal law that was held
to abolish the neefdr future consent.

At oral argument Pierce @sented a useful thought expeent. (Doc. 102 at 10.)
If Arizona moved its distributin formula to a different place in its Constitution, wou|d

that end Congress’'s suppdsabrogation of the conserrequirement effected by

-11 -
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expressly cross-referencing Article 10, $met7? Congress could not care about t
numbering of sections if it diabrogate future consen€ongress pointed to Article 10
Section 7 because it approvetiat it saw there, not because it consented in advang
anything that might be written there in théure. The State says that when Congrg
said “as provided in Articld0, Section 7 of the Constitah of the State of Arizona,”
what it really meant was “as provided ineti€onstitution of the &te of Arizona.”
Approving specific terms of thState Constitution would besrange way of legislating
that those specific termsilvnot matter in the future.

Congress would not smuggletl@ermonuclear change into a citation to speci
terms being approved. We need look ndher than an earlieArizona Enabling Act
case for illustration of that prirmle of statutoy construction:

[A]Jn amendment ought not tbe interpreted so broadhs to destroy the entirg

objective of the statutory scheme. Permiftdisposal of vasiineral deposits at

less than true value is wpletely contrary to t objectives sought by thd
restrictive wording of other pions of the Enabling Act.

Kadish v. Ariz. State Land Dep155 Ariz. 484, 491, 74P.2d 1183, 1190 (1987aff'd
sub nom. ASARCO Inc. v. Kadi¥80 U.S. 605, 630 (1989) (eeting that interpretation
because it “would leave room for all the abuses that the establishment of a schod
was designed to prevent”).

The text of the Enablingct amendment plainly consents only to the pending st
constitutional changes and doest abrogate congressionapproval authority in the
future.  Moreover, an exhaustive review of the Enabling Act, the 1998 9
constitutional amendment, and the 1999 asmeents to the Enably Act refutes that

contention in every jot and tittle.

B. The State presented taCongress specific terrs for approval and did
not ask for release from the needor consent to future changes.

Pursuant to statute, the legislative calanalyzed and desbed Proposition 102,
the 1998 referendum for the voters. A.R8SL9-124(C). The legislative council saic

“The Board of Investment wid pay money out of the peament funds to the designate
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state institutions in an amount limited tgarcentage of each fund’s five-year avera
market value.” Propositionl02, Arizona Secretary ofState (July 21, 1998),
http://apps.azsos.gov/election/1998/Info/PubPamphlet/Pramb@l2. They further said
the Proposition would allow di#bution of that income iCongress approved. “In orde

for this proposal to beconfally operative, the United Stat€3ongress will also have tg

amend the state Enabling Actatiow all earnings, includingapital gains and dividends

as well as interest, to be dibuted from the permanent funds to the trust beneficiariq
Id.

Nowhere did the State suggest that congressional approval would also rep
future trust lands approval authority. Nowhelid the State suggest that henceforwa
on its own it could change the formula fmeasuring income to be distributed—mug
less that it could start distributing principal in addition to income, however meas
Governor Jane Dee Hull said exactly the ofpas the official Riblicity Pamphlet: “We
safely can earn a far greater rate of retomnthese investments, while simultaneous
protecting these assets for future generatiof Arizonans. In fact, under Propositio
102, the higher earnings will besed in part to providenflation-protection for the
principle [sic] portion of the trust funds. Pleasete ‘yes’ on Propason 102. Your
children and grandchildrenill be glad you did.” Id.

In a prepared statement tbe Senate, Scott K. CelleExecutive Assistant to
Governor Hull, said the samerlhe bill “allows the State Treasurer to invest state tr

funds to achieve the greatest financial berfefithe state and its taxpayers. This asps

of the bill simply changeshe Enabling Act to confornio the constitutional changes

adopted by Arizona’s voteia November 1998.”Arizona Statehoodnd Enabling Act;

National Geologic Mapping; an@onveying Land in Sister§regon: Hearing on S. 415,

S. 416, and S. 607 Before the SubcommFamsts and Pub. Land Mgmt. of the &.

Comm. on Energy and Nat. ReB)6th Cong. 3 @99). He added:

Mr. CELLEY. The purpose dthe] bill is to allow wthin the State Enabling Act
the constitutional change approved by\vbeers in November ikrizona, and that
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was the terms of the change approved lwtiters, so what we are trying to do
to make the State Enabling Act conateith the constitutional change adopte
by the people of Arizona.

Id. at 6. Thus, the State souglaingressional approval of tegact termdArizona voters
approved in 1998 and no more.

Indeed, when at oral argument the Goasked the State to show where it hg
requested the ability to change its distribntformula without Congss’s future consent,
the State could poirto nothing. $eeDoc. 102 at 33-8.) The entire legislative material
have been reviewed here, ahé State pointed to nothingdaeise there is nothing. Thg
Court further probed whether even an unpiigdstransmittal from the State to Congre
asked for repeal of future congressional consent to trust land chabgeA.R.S. § 44-

101(A)(4) (the Governor “[s]hall be the Isoofficial means of communication betwee

this state and the governmaaitany other state or the UnitéStates”). The State never

provided the Court with th&overnor’s transmittal to Congss. But the Senate Repo
says what the Governor askéor. “The purpose of S. 415 is to amend the Arizo
Statehood and Enabling Atd conform it to the constituth@l changes ampted by the
Arizona voters in 1998 and tonake the changes requestedily Governor of Arizona
S. Rep. 106-59, at 1 (1999) (emphasis added).

C. There is no indication in the hstory of the 1999 Enabling Act
Amendments that Congress thought it was abrogating its future trust
oversight authority.

The 1999 Enabling Act Ameiments were Congress’s consent to the 1998 s
constitutional amendment. &hHouse Report was clear abthe Amendments’ purpose

“to protect the permanent trusinds of the State of Arizorfaom erosion due to inflation

and modify the basis on which distributiom® made from those funds.” H.R. Rep. Np.

106-140, at 1 (1999). Congress was particularly concerned because inflation was €
away the value of the trustSee id. at 1-2. For over 50 years “the income genera
from the Funds ha[d] grown at letsan the rate of inflation.”ld., at 1-2. Congress

found that the Enabling Act’s “stringent investment restrictionste “outdated and no
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longer advisable,” as they limited the Statability “to earn highreturns and ... to
reduce risk through investment diversificatiorld., at 2. The Senate Report reinforce
the House’s: “By law, the pringal of the fund [had to be] invested in interest beari

securities. This requirement prevent[ed Btate from taking adagage of opportunities

in the financial markets and from reinvestingngoof the earnings of the fund to offse

inflation.” S. Rep. 106-59, at 2.

“To make the necessary changes tovallbe State trust Funds to be manag
differently, it is necessary for Congress fipeove of the changess well as amend the
Arizona Enabling Act.” H.R. Rep. 106-140, 2t As one congressman put it, “Thes
changes have been approved by the votersigoAa, but because they alter the origin
statehood act, Congress must approve tasmvell.” 145 Cong. Rec. H6774 (1999
(statement of Rep. Miller). The CongressioBadget Office cosestimate said, “H.R.
747 would amend the fona Statehood and Eibling Act of 1910 ath would consent to

amendments to the constitution of the estaf Arizona approzd by the voters on

November 3, 1998. These amendmentsegaly concern the administration of the

state’s permanent trust funds. Congmsai consent to theamendments to the
constitution of the state of Arizona is requirbefore they can be implemented by tf
state government.” H.R. Rep. 106-1403; S. Rep. 106-59, at 3.

An Arizona congressman emphasizedrberow scope of 811999 Amendments:
“This bill makes twominor changesto the Arizona Enabtig Act relating to the
administration of state trust funds.” 145ngo Rec. H6774 (statement of Rep. Stum
(emphasis added). The Senate Report alsesstia¢ exclusivity ofhose narrow changes
SeeS. Rep. 106-59, at 2 (“This bill amenide . . . Enabling Act by making two changg
requested by the Governor and the State Legislature.”).

The State’s and its supporters’ periphen@uments show desjdion rather than
inspiration. Assuming the obvious, that the 1999 Enabling Act amendments dif
extinguish the needbr future congressional approvaf future changes, they say th

State can dispense with m@pval anyway. But the Federal Government has
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“acquiesced by failing to take enforcemedtion on Arizona’s (and New Mexico’s
previous unapproved amendmehtgDoc. 77 at 8.) Arizondirst breached the trust in
2012 and much more egregsty again in 2016. This litegion followed immediately.
Congress cannot take ‘flencement action” anyay. Only the executive can. Like an
settlor of any trust, the United States cbweek enforcement through the Attorng
General, as the Enabling Act expressly s&8H0 Stat. at 575 (“It shall be the duty of th
Attorney-General of the Unite8tates to . . . enforce theoprsions hereof relative to the
application and disposition of the [ ] lands.But a settlor’s inactionprief or long, does
not deprive beneficiaries of their properights and remedies in the trust.

There is no issue here of long-standiegleral agency intpretation and later
congressional reenactment of statutes withontern. There is no issue here of agen
action at all. Recent statements by SenaipfSongressmen about the meaning or intg
of past legislation are irratant and may not be considerbg a court interpreting the
legislation. See Edwards v. Aguillaydi82 U.S. 578, 596 n.1@987) (“The Court has
previously found the mienactment elucidation of the meanof a statute to be of little
relevance in determining the intent of thgigature contemporaneous to the passage
the statute.”)Pierce v. Underwoqd487 U.S. 552, 566 (1988) (“flis the function of the
courts and not the Legislature ... day what an enaaestatute means.”)Jax &
Accounting Software Corp. v. United Stat801 F.3d 1254, 1266 (10th Cir. 2002
(“Congress cannot retroactivehange the meaningnd intent of previously enacte(

statutory language through ti@roduction of legislative histy which purports to state

what the original meaning dhat statutory language wasCongress must change the

wording of the statute itself if it wishés change the meaning of the statute.”).

D. The amendment to New Mexico’sEnabling Act demonstrates that
Congress did not relinquish its control over that state’s trust lands
either.

Members of Congress and others statéidn that Arizona’s requested conse

was similar to the consent Congress haatigifor New Mexico amendments two yeaf
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earlier. See, e.g.145 Cong. Rec. H6774 (statement of Rep. Saxton) (“This legislatig

almost identical to a bill thatre passed the last Congrélsat amended the New Mexicq

Enabling Act.”);Hearing on S. 4155. 416, and S. 60706th Cong. 2 (statement of Sen.

Kyl) (“This amendment is similar to the ahge that was granted to New Mexico
1997.); id. at 3 (statement of Scott K. Cellef)This is a change that is virtually
identical to the change made the New Mexico Enabling\ct 2 years ago.”); S. Rep
106-59, at 2 (“A similar change to the N&fexico Statehood Acvas made in 1997.").
Congress did not abrogate its future colnbver changes in New Mexico’s trus
fund distribution methods bycross-referencing the statconstitutional terms that

Congress was approving. To the contr&@pngress was particularly focused on th

distribution issue, with the Senate Repuarting that Congress had allowed New Mexi¢

to invest in equity saurities backin 1957. SeeS. Rep. No. 105-18, at 2 (1997). Ths

Enabling Act amendment did nspecify how to measure distribution of the funds frgm

the new investmentsSee id In 1996, New Mexico’s vote approved a new distributior

formula. Id. As the Senate Report noted, Caasg needed to “amend the Enabling Act

and consent to the amendmentsl”

As with the Arizona amendments twoaye later, Congress expressed its cons
to the New Mexico changes by crasference, not by restating themhaec verban the
Enabling Act amendments. “Distributions frahe trust funds shall be made as provid
in Article 12, Section 7 of the Constiton of the State of New Mexico."ld., at 5-6.
New Mexico had similarly presented Conggeawith a detailed distribution formulé&ee
N.M. Const. art. 12, § 7(F) (1997). Just as with Arizona’s 1999 Enabling Ac
amendments, a congressman emphasidegl narrowness of the New Mexic(

amendments: “All this legislation doas amend the New Mexico Statehood af

*“The annual distributions from the fursthall be one hundred two percent of tH
amount distributed in the imrd&tely preceding fiscal yeamtil the annual distributions
equal four and seven-tenths percent of thexraye of the year-end market values of t
fund for the |mmed|ateIY k|:c)>reced|ng five cadlar years. Thereafter, the amount of t
annual distributions shall be four and sewemths percent of the average of the year-¢
market values of the furfdr the immediately preceding five calendar years.”
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Enabling Act so it is in confonity with [the changes tdhe New Mexico Constitution.”
143 Cong. Rec. H5835 (&tanent of Rep. Skeen).

The record is equally clear that Coegs was approving a specific distributign
method, one that was expected to be caasime enough to allow Ne Mexico to retain

some of the earnings as additions to priricigdhe modifications include changing thg

U

payout to a fixed percentage of the fund, ¢lhgrallowing a portiorof the interest and
dividend income received to be reinvested.43 Cong. Rec. H5835 (statement of Regp.
Saxton). Congress used the same languagménd Arizona’s Enabling Act as it did fof
New Mexico, cross-referencingpecific terms stated in @&l in the respective state
constitutional amendments.

The Court has reviewed in its entirety lalfjislative materialsoncerning the 1997
consent to the New Mexico amendment otritst fund distribution formula, as it has for
the 1999 congressional consémithe 1998 Arizona constitutionamendment. It is all
recounted above. In not a single placesithe history of either consent eva&mggest
that Congress was relinquishing its oversighharty under either state’s Enabling Act.
Instead, that history reveals narrow pugmdehind both amendments. For Arizoha
those purposes were eliminating inflatierosion of the permanent fund, allowing
investment flexibility in equitysecurities, and institutingvie-year averaging of income
the exclusive measure of what could be dsitied. Nowhere in the history does anyone
request or suggest that Conggagive unfettered discretion to either state or that it was

abdicating its oversight obligjans under either state’s Bnling Act. Ceding oversight

+=

authority entirely would not have been‘minor change[].” 145 Cong. Rec. H6774

(statement of Rep. Stump).

. PROPOSITION 123

A. Prelude: The 2012Amendment to the Dstribution Formula
In 2012 Arizona amended its distrtmn formula without seeking Congress’s

approval. Article 10, Section 7(G) staye@ thame, with this addeproviso in Section
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7(H): “Notwithstanding any dier provision of this sean, the annual distribution from
the permanent funds for fiscal years 2012-2013 through 2020-2021 shall be two an

half per cent of the average monthly markatues of the fund for the immediatel

d or

preceding five calendar years.” In other worids,a decade, the State wanted to take a

flat percentage of the average market valfesecurities and come for the preceding

five years—without regard twhether it was income or principal, and in violation of the

1999 formula in Section 7(G) for calculating actual income.
The excess distributions from the schdrust fund taken under the 201
constitutional amendment remain within remeuaijess they were valided by the March

23, 2018 congressional consamhich does nospeak to them.

The statement of State Treasurer an@iChf the Arizona Board of Investment

Doug Ducey in the puieity pamphlet for the referendum election said:

Prop 118 allows us to simplify the fornaufor education funding, ensuring thg
money will be distributed to support K2 education each year from Arizona/
Permanent Land Endowmentubt Fund. Best of alif accomplishes this with
NO new taxes and NO aitidnal general funding.

... [T]he formula used to distributearnings was critically flawed. Itg
complications have resulted in unevamd unpredictable outcomes—including
year [2010] when ZERO dollararere distributed for K-12 education. If lef
unchanged, this current formula woulddik result in several additional years—
over the next decade—of zero dollar distributions.

Initiative and Referendum Publicity Pamphlet: Pamphlets Containing Measures t
Submitted to the Electors of ArizonaArizona Secretary of State (2012
http://azmemory.azlibrary.gov/cdm/ref/collamtistatepubs/id/10531. That had to me
the average income and stock gains and losses for therbeeeding years were les
than zero, which couldappen after the State began inwesin equity securities, which

can lose market value, but could notvéahappened before the 1999 Enabling A

amendments. Despite the five-year net latkncome, the State wanted to take 2|
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percent of the fundverage every yedr.It also abolished thmandatory protection of
principal against inflation that Arizona agreed to in the 1€@8stitutional amendment
and that Congress held the State to in 1999.

The 2012 formula called for invadintpe principal of tle trust for current
expenditures. That violated Congress’s fameéntal requirement ih910 and in every
change thereafter (until the kb 23, 2018 consent) thahly income may be spent an
the entire principal must be preserved undigfiad for future school children. Ther
was no net income in 2010, no doubt becanfsthe extreme decline in stock values
2008 and later. The whole poiof the 2012 amendment was to get right at the princif
The new 2.5 percent formulmight or might not invadeprincipal in later years,
depending on the income for the five precedingrge It is indisputable that there wg

some invasion of trust principal under the 2012 amendment.

B. The Substantive Changes in Proposition 123
The allure of meetingoudget desires without current taxation for currg

consumption by invading the trust principalwhatever amount the voters approve w
too great for the legislature to resist agdor long. A scant four years later th
legislature did it again. The legislatyseoposed a new constitonal amendment and
called a special election in May 2016. By50.9% margin Arizona voters passe
Proposition 123. State of Arizona Official Canvass: 2016 May Special Election -
17, 2016, Arizona Seetary of State (2016), http://appzsos.gov/election/2016/Specia
canvass2016special.pdf.

First, Proposition 123 took a one-timdroactive payment of $259,266,200 fror
the permanent school fund foretl2015-2016 fiscal year. AriConst. art. 10, 8§ 7(G)(2)
(2016). Lorenzo Romero, director of the Gaowa’s Office of Strategic Planning ang

Budgeting, estimates thigayment was a $172,080,987ciiease over what the stat

~ %1t was not necessary to invade pipal to even outhe new volatility in
distributions introduced by the allowanceeagfuity investments. That could have bes
taken care of by allowing the Statp realize gains in good years and retain a portior]
income in the trust for dtribution in bad years.
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would have otherwise mhout in 2015-2016 under thélégal) 2012 formula. (Doc. 77,
Ex. B at 1 4.) He does not say what theréase was over the operative 1999 formula.

The amendment also increases the fimethual distributions until fiscal yea
2024-2025. Ariz. Const. art. 10, 8 7(GH3) (2016). The ungpoved 2012 amendmen
took 2.5 percent of the “average monthlyrked values of the fund for the immediatel
preceding five calendar years.Ariz. Const. art. 10, (H) (2012). Proposition 123
increased those payments from 2.5 percent@@eétcent. Ariz. Const. art. 10, 8§ 7(G)(2
(2016). Romero estimates that this increase translat&i 71,892,390 in additiona
funds in 2016-2017 an$t187,983,978 in additional funds 2917-2018, again apparentl
measured from the unapprov@@12 formula, not from # operative 1999 formula.
(Doc. 77, Ex. B at 11 5, 6.) There waspuint to Proposition 123’'s new formula unleg
it too invaded principal at least at first. &h999 formula already ptured all income, as
measured over the five-year average.

The State was repeatedly warned that Propositiondl@3r may violate the

Z

T~

S

Enabling Act, including by not getting congsgonal consent. But once more, the State

did not submit the 2016 amendment for congoesdiapproval, claiming it need not. Fd
two years the State implented the unconsented amendment and took excess fU
perhaps $344,000,000 in unauthorized schngt funds by the State’s own estimat
Just three days ago the State did obtamgressional consetat Proposition 123.

IV.  PLAINTIFF PIERCE HAS STANDI NG TO BRING THIS ACTION

The State challenges Pierce’s standingotmg this action and moves on thg
ground to dismiss for lack of subject matferisdiction. Congress explicitly said
Arizona citizens can enforce tlreist terms against their own state officials by virtue

their trust beneficiary status. Congressrgended, having seethe frequency and thg

boldness with which states, left to their oyt federal trust lands and monies to the

own better uses in their own ways.
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But Congress did not purpord do that by giving Arzona citizens a power to

enforce a federal statute in the same wagy Eixecutive can take @that the laws be

faithfully executed. Ta Enabling Act does not create ddeal cause of action to remedy

breaches of the trustJones v. Brush143 F.2d 733, 735 (9th Cir. 1944). Congre

instead gave citizens an inést in property, which Comgss knew citizens could proteg

in court under principles gdroperty law and trust lawCongress further precluded any

negative inference that thenabling Act somehow by impktion stripped citizens of
those traditionally actionable property right®othing herein contained shall be taken 1
in limitation of the power of the State or afiy citizen thereof tenforce the provisions
of this act.” 310 Stat. at 575.

“The precise right conferred by this uage has generally not been discussec
case law interpreting the New Mexico-ArizoBaabling Act. Howewe in Arizona it is
abundantly clear that our courts have intagae8 28 to permit members of the public
sue for violations of the Enabling Act.’Mayer Unified Sch. Bi. v. Winkleman220
Ariz. 378, 388, 207 P.3631, 641 (Ct. App. 2008yacated on other groundg19 Ariz.
562, 201 P.3d 523 (2009) (internal citatiomitted). That might be because Arizor
jurisprudence accords standittgmembers of the public @sich, or it might be becaust

Arizona sees the connection between “any citizefshe State as trust beneficiaries, 3

Stat. at 575, and members of the publi&rizona law does not need to distinguigh

between a one-step path and @-step path, as it gets toetlsame result either way
Whether or not federal standing gets therene step, it does get there by the two-st

path.

A. A trustee’s monetary breach isactionable by beneficiaries.
The letter and spirit of thEnabling Act, originally ad until the March 23, 2018

congressional consent, was to manage the land$und prudently and to distribute only

the income and thus preserve tbrincipal of the trust in “@ermanent inviolable fund.”
Seeidat 574.
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A treatise contemporaneousthivthe original Enabling Ag Jairus Ware Perry’A
Treatise on the Law of Trusts and Trustegt®ows the general environment concerni
trust law in 1910, an environment Congresslaubtedly knew. Perry notes that a tru
imposes “an obligation upon arpen arising out of a confidence reposed in him to ap
property faithfully and acading to such confidence.Jairus Ware PerryA Treatise on
the Law of Trusts and Truste8® (Edwin A. Howes, Jr., edbth ed. 1911). A State cal
also be a trustee: “If a State accepts a trust by grant or bequest, it must act thro
legislative powers in administering the trust, in creating and g@winting agents or
officers to perform theduties [] it assumes.”Id. 8 41. Critically, the “powers and
directions given in the trust insment must be strictly followed.”ld. 8 460. “If there
are directions in the instrument of trusttasthe time, manner, and kind of investmer
the trustees must follow the ditemn and power so given them.d. § 452. “Trustees

cannot make a profit from theeust funds committed to them.. [T]he trustees must

St

L

account for every dollar received from the use of the trust-money, and they will be

absolutely responsible ffat if it is lost.” Id. 8 429 (internal citation omitted). An
injunction to compel a trustés proper performance under the trust terms has long k
the beneficiary’s right.ld. 8 816. So it was also atethime of the 1999 Enabling Act
amendments. The Restatemd®econd) of Trusts 8§ 1641959) confirmed that the
“nature and extent of the duties and powertheftrustee are determined by the terms
the trust.” Further, a “trustee is under a dtyhe beneficiary to use reasonable care &
skill to preserve the trust propertyld. 8§ 176.

A “breach of trust is a faihe by the trustee to complyith any duay that the
trustee owes, as trustee, to the beneficiariesof the trust.” Restatement (Third) g
Trusts 8 93 (2012). In light of Arizonalshauthorized implementation of its 2012 ar
2016 over-distributions focurrent expenditures, Arizona was, until after March 7
2018, plainly in breach of the trust termstbé Enabling Act for th benefit of future

school childrerr. Actions by beneficiaries againsustees for remedy of wrongfu

> Nor is it any answer to say that thenbficiaries amended the trust in enactiy
the 2012 and 2016 amendments. Modifyingragvocable trust requires the consent
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distributions of trust property @rcases or controversies that ¢e heard in federal court
To all appearances, illegal dissipation of trysoperty is a paradigmatic case (
controversy. The Court finds no case that baer held otherwise. This would be th

first.

B. The citizens of Arizona are the beneficiaries of the trust, of which the
State is only the trustee.

The citizens of the State are the beneficgaakall the trust lands. “A person is

beneficiary of a trust if the settlor manifestis intention to give the person a beneficial

interest.” Restatement (Third) of Trustg& (2003). The citizens of Arizona were th
express beneficiaries of these trusts by vidlithe language of the Enabling Act, whic
preserved their rights to fmce breaches of trustCf. id., cmt. a. “By the terms of a
trust, the settlor may reserve aonfer upon others the powt enforce the trust. The
holder of such a power has sting, on behalf of the benefégies, to bring suit against
the trustee, although theper does not prevent a beragdiry from acting on his or hej
own behalf.” Restatement (Third) ®fusts 8§ 94, cmt. d(1) (2012).

The Arizona Supreme Court has uniformalyd strictly enfored the Enabling Act
and the trust terms of tf&tate’s Constitution. IMurphy v. State65 Ariz. 338, 181 P.2d
336 (1947), the court approvingly descdbehat had happened when New Mexig

violated the Enabling Act: “We may sumnmi[state and federal cases arising in Né

Mexico] by saying that toglker they establish thawery act of the legislature that in an
manner circumvents the plain provisioms the Enabling Act is struck down a
unconstitutional and void Id. at 353, 181 P.2d at 346nfehasis in original). More
recently, inRumery v. Baier231 Ariz. 275, 294 P.3d 132013), the Arizona Supreme
Court held unconstitutional a stastatute that diverted moneyem state trust lands intg
a management fund—in effect chargihg fund a fee for administratiord. at 280, 294

P.3d at 118. In so concluding, the doexpressly noted that trust law governkl.

all beneficiaries—and when thmodification is inconsistenwith a material purpose of
Erzlg Otgljls'[, it also requires the settlor's consefeeRestatement (Third) of Trusts § 6
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Under the common law of trusts, a trustee \ddag entitled to reamable compensation
“But a trustee’s common law powers may lbmited by the terms of the trust. Herg
Article 10, Section 7(A) directs the stateedsurer to deposit trust proceeds into
permanent fund. This constitutional languaget being subject tonplied exceptions,
controls over the common law of trustdd.

Kadish v. Arizongtate Land Department55 Ariz. 484, 747 P.2d 1183 (1987

aff'd sub nom. ASARCO Inc. v. Kad#®) U.S. 605, 630 (1989), was a taxpayer action

challenging a state statute that authorizechtréte, rather than appraisal, valuation

minerals whose sales fund#tke school trust fundld. at 485-86, 747 P.2d at 1184-85%

“[W]hatever the overall benefit to the stateaflat net rate scheme, we do not belie
that a statute that makes it possible to digpoistrust assets witlhut payment of true
value can be upheld undertirust duty concept reqed by the Enabling Act.”ld. at
497, 747 P.2d at 1196.

On certiorari, the United States Supeei@ourt stated in dictum that the&dish
parties lacked Article 11l standingASARCQ 490 U.S. at 616-17.Taxpayer standing
failed because the theories of increase@dacaused by lesser revenue from the sch
fund were too speculatield. at 614. The school plaiffs’ claim to special harm was
insufficient too. Id. at 614-15. Those findings weicta because the defendan
otherwise had standing in the Supreme Ctyarh the harm done to them by the adver
judgment in the state supreme coud. at 617-24.

The Court does not need anldress the dictum IASARCOabout the standing of
the school plaintiffs, to which four couwcing justices objected as dictum an
alternatively disagreed as erroneoud. at 633-34 (Brennan, Xpncurring in part and
concurring in the judgmen The tally was 5 td. But in the mathentias of dicta, 5-4 is

a standoff. So is every other number. AS8ARCQopinion does not even offer dicta o

® Pierce does not assert taxpayer standiom the po_s_sibilitg of h_ilg_her taxes
Moreover, there is no pOSSIbIlI?f higher taxes from Proposition 123 until it expires
2025 and principal from theust funds is no longer takéor current school expenses.
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the trust-law principles and causes of actwonwhich this order relies for standing an

case or controversy.

C. A beneficiary has standingand a case or controversy in federal court to
remedy a breach of trust on its own.

The State contends Piertacks standing and therefore a case or controvers)

federal court. $eeDoc. 62.) In so contending, theag boldly ignores what this lawsuit

is and tries to transform it im something else. The Stdiattles against a strawman ¢
the State’s preference, rathiban the true adversamn which the State is silent.

To have standing, a “plaintiff must have €lffered an injury irfact, (2) that is
fairly traceable to the challenged conducttlud defendant, and (3) that is likely to b
redressed by a favorafledicial decision.” Spokeo, Inc. v. Robin$36 S. Ct. 1540, 1547
(2016). The plaintiff “bess the burden of esthghing these elements.Id. Dissipation
of trust property plainly meets those three regmients. The injury is dissipation of trug
funds (indeed, trust principabn then-current expenditures in breach of the explicit tef
of the trust as it then read. The injurytigt the money will nobe there for future

children as the settlor directedhat injury is traceable tconduct of the Defendant, whgq

took the money and spent ifAn injunction to stop spenadg those funds until the past

misappropriation is recouped will redress thimn The redress inot just likely; it is
certain.

In trust law the “injury in fact” for acase or controversy needs only to be t
violation of the terms of the trust. A berwdiry has standing to protect the trust re
regardless of whether he will ever béheersonally from the trust res. IBcanlan v.
Eisenberg 669 F.3d 838 (7th Cik012), a contingent benefzly brought an action to
compel the trustee to complith trust terms in the nmagement of the trustd. at 840-
41. The district court held the beneficiaryinterest in the triisvas “limited to her
interest in potential discretionary paymentsfid “without an injuryto that specific
interest” she lacked amjury in fact. Id. at 842 (emphasis removed). The Sever

Circuit held otherwise. “We see no reasemy canonical principles of trust law shoul
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not be employed when determining the natumd extent of a disctienary beneficiary’s
interest for purposes of an thale Il standing analysis.”ld. at 843. A “beneficiary’s
standing is not based on arsalute entittement or a probabilitf receiving trust assets
The mere fact that a beneficiary may ulitely never receive trust assets does I
prevent that beneficiary from bringing a clainfor example, a contingent beneficiar
can bring an action against the trusteeerevthough his intest is remote and
contingent—to protect his possible eventualredg i.e., to protect and preserve the try
res.” Id. at 844.

The Scanlancourt held the contingent beneficiary has standing to maintair]

action to compel the trustee comply with the trust admisiration terms, even though it

was unforeseeable whether the trustee’s vimatvould ever result in monetary injury t(
the contingent beneficiaryld. at 846-47. A breach of trusgrms is remediable in itself
without having to show that unknowable future contingencies will cash out in mon
harm to the plaintiff beneficiary individip. The trustor and the beneficiaries al
entitled to have the trust adnsiered the way the trustor cleoand do not he to wait
and see whether a different way chosen lgy ttiistee turns out da That traditional

cause of action subsumesrstang and creates a case or conersy in federal court.

D. Pierce and all citizen trust beneficaries suffered an injury in fact.

The State argues, without speaking to ghbstantive rights of trust beneficiaries

that “[v]indicating the public interest (including the plib interest in Government
observance of the Constitution and laws)the function of Congress and the Chig
Executive.” Lujan v. Defenders of Wildlif&04 U.S. 555, 5761092). The State would
write out of federal court the established rightbeneficiaries, onthe strength of their
beneficiary status alone, to maintain an actito protect and presex the trust res.”
Scanlan 669 F.3d at 844.

Supreme Court standing and case controversy jurisprudence encompass

claims “where a harm is contee though widely shared.”Fed. Election Comm’n v.
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Aking 524 U.S. 11, 24 (1998). I|Akins voters sued to reew the Federal Election

Commission’s declination to enfie the disclosure requirements of the Federal Election

Campaign Act of 1972 (FECAggainst the American IsraPlublic Affairs Committee.
Id. at 14-16. The Court held Congress creatddderal statutory right of voters to th
information FECA required taaid their informed voting. The Court rejected the
contention that standing is cgteically excluded if the plaintiff's harm is “shared i
substantially equal measure by@ila large class of citizensld. at 23 (quotingNVarth v.
Seldin 422 U.S. 490, 499 (1975)). Thoughrivas cases say that a “generalizq
grievance” is not the kind dfarm that confers standing, the Court clarified:
The kind of judicial language to wah the FEC points, however, invariabl
appears in cases where the hatnissue is not only widle shared, but is also of

an abstract and indefinite nature—fomexple, harm to the “common concern f¢
obedience to law.” [Citing cases.]

Often the fact that an interest is abstrand the fact that it is widely share
go hand in hand. But their assation is not invariable, andhere a harm is
concrete, though widely sharedetiCourt has found “injury in fact [Citation.]
Thus the fact that a politicdbrum may be more readifvailable where an injury
Is widely shared ... does not, by itsafitomatically disqualify an interest fol

Article 1ll purposes. Such an interest, where suffiotg/ concrete, may count a$

an “injury in fact” This conclusion seems pauiarly obvious where (to use &
hypothetical example) large numbersimdividuals suffer the same common-la
injury (say, a widespea mass tort) . . . .

Id. at 24 (emphasis added). Our Circuit has further explaikets

[T]he most recent Supreme Court precedsgmpears to have rejected the notic

e

0

DI

DN

that injury to all isinjury to none for stinding purposes. Instead, recent precedent

holds that a generalized imy by itself, is no bar to ahding. A concrete actua
injury, even thagh shared by others generallysigfficient to provide injury in
fact. It appears to be abstractness, wimte dispersal, of an injury that may
prevent the injury from beingufficient to confer standing.

Covington v. Jefferson Cfy858 F.3d 626, 651 (9th Cir0@4) (internal citation omitted).
The Akinsclarification of standingrinciples is not a change standing doctrine.

It just recognizes that judicial languagpeaks to facts before the court and cani
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capture all other circumstancest then before the courtGeneral language is not alway
a categorical rule. It can be just angeal description that is usually true.

Indeed, the real frus of cases likd.ujan and Spokeois on bare procedura

injuries. An “injury to [an] inerest in seeing that certginocedures are followed [is] not

normally sufficient by itself to confer standingAkins 524 U.S. at 23-24 (citingujan,
504 U.S. at 572-78)The Supreme Court has limitedi@ress’s ability to grant standing
to enforce the general public policy behiadstatute where the bare violation of th
statute is the only “harm” alleged.

In Spokeothe plaintiff alleged that the defdant's website posted inaccurat
information about him and in so doing violatihe Fair Credit Repting Act. 136 S. Ct.
at 1546. “[Plaintiff's] profile, he asserts, statthat he is marriethas children, is in his
50’s, has a job, is relatively affluent, andideoa graduate degree. According to [hi
complaint, all of this iformation is incorrect.” Id. In other words, aspects of th
plaintiff's profile made him appear betteff than he actuallywas—and the Court
remanded the case for the court below to iemswhether this was actual “concretg
harm. Id. at 1545. The mere procedural vioda of the Fair Creitl Reporting Act does
not necessarily suffice for a case or controversy.

The standing rule against bare eoc@ment of a statute does not underg
traditional state-law causes of action. In identifying the citizens as beneficig
Congress did not create a cause of actiQuongress left it to the traditional state-la
cause of action of a beneficyato prevent or remedy a vidlan of trust terms. That
cause of action does not require a prebaninful consequence from the deviation fro
the terms of trust. Nor does the number afdiieiaries negate that traditional right g
transform it into a purely public one to merely enforce the public policy of a statute.

As Justice Thomas observed in t8pokeoconcurrence, “the concrete-harr
requirement does not apply as rigorously wheprivate plaintiff seeks to vindicate hi
own private rights.” 136 SCt. at 1552 (Thomas, J., camdng). “Common-law courts

more readily entertained suits from private iplidis who alleged a violation of their owr
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rights, in contrast to private plaintiffs whasserted claims vindicating public rights
Those limitations persist imodern standing doctrine.”ld. at 1550. Private rights
include, among other things, property rightd. at 1551. “In a suit for the violation of &
private right, courts historically presumedattthe plaintiff suffeed a de facto injury
merely from having his personal, legal rigitgsaded. Thus, wheaone man placed his
foot on another’s property, éhproperty owner needed to shaoathing more to establish
a traditional case or controversyld. Here, the State more than put its foot on anothg
property. It mined the gold and took it.

It does not matter that the Arizona Eduma Association, Arizona School Board
Association, and Arizona Association off®ol Business Officials supported Propositic
123 in the official publicity pamphlet.Initiative and Referendum Publicity Pamphle
Pamphlets Containing Measures to Be Siitiech to the Electors of Arizona, Arizoné
Secretary of State (2012), http://azmemombaary.gov/cdm/ref/collection/statepubs
Id/10531. They alsdiled an amicus brief in this caseSgeDoc. 92.) The schools’
current incentive to get extraamey for their current needs is at odds with the interest
future Arizona students. Congress’s conscipla to vest all citizens with property

rights in the trust was necessary to uphblke trust against collusive violations.

E. This Court has federal question jurisdiction.
The State does not challentpe federal question subjeuttter jurisdiction of this

Court. See28 U.S.C. § 1331. Nevertheless, it iteesummarizing why there is federg
guestion jurisdiction. Though the cause di@actis under state law, “federal jurisdictiol
over a state law claim will lie if a federasue is: (1) necessarily raised, (2) actual
disputed, (3) substantial, and (4) capableesblution in federal court without disrupting
the federal-state balance approved by Congreg€ashn v. Minton 568 U.S. 251, 258
(2013). In such cases, “jurisdiction is proper because there is a serious federal intg
claiming the advantages thought to be mehé in a federal forum, which can b

vindicated without disrupting Congress’'sanded division of labor between state af
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federal courts.”1d. (quotingGrable & Sons Metal Prodslnc. v. Darue Eng'g & Mfg.
545 U.S. 308313-14 (2005)) (internal quiation marks omitted).

This case turns on the federal questionth®# meaning and effect of the 1999
amendments to the Enabling tAparticularly whether Congress abrogated its oversight
authority over changes the school trust lands fundlThe parties hotly dispute this, ag
even now the State maans it was not required to obtatine congressional approval it
ultimately did obtain. $eeDoc. 112 at 2 (“Governor ey and the State of Arizona
continue to maintain that [Congress’sjnsent was unnecessary.”). That question| is
substantial, as this order shows. This ca®e& also ture on the meaning and effect gf
the March 23, 2018 congressional consefithis Court has federal question subject

matter jurisdicton over his case.

V. REMEDY FOR PAST VIOLATIO NS AND FURTHER BRIEFING
The objective of damage relief and injunctiedief is the same. It is to undo th

actionable harm done.See, e.g., Milliken v. Bradleyt33 U.S. 267, 280 (1977

D

(explaining that equitable remedies musfdmhioned according tithe nature and scopg
of the [] violation” and “designed as neadg possible to restoreettvictims . . . to the
position they would haveccupied in the absence” of the violation (internal quotation
marks omitted)). Plaintiffued for ingnction only.

“With limited exceptions, the remedies @fust beneficiaries are equitable i

-

character and enforceable against trustgesa court exercising equity powers.
Restatement (Third) of Trusts 8§ 95 (2D12“A beneficiary is not prevented from
pursuing an equitable remedy against astee merely because under common-law
principles, or perhaps an ocaasal statute, the beneficiary is allowed to bring an actjon
at law against the trus for the same causeltl.,, cmt. a. Possible equitable remedi¢s
are broad and include issuing “orders or talgangh other action as may be appropriate| to
the circumstances and in the intereSsound administration of the trustid., cmt. c.

A.R.S. § 14-11001 lists such remedies, aghtdrem compelling “the trustee to perforr

>

-31-




© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

the trustee’s duties,” enjoining “the ttae from committing a breach of trust,” and

ordering “the trustee to redress a breackrudt by paying money, restoring property (
other means.ld. 8 14-11001(B)(1)-(3).

Plaintiff originally sought an injunctio against the Governor in his official

capacity from complying with Pragition 123. (Doc. 45 at 7 As to fund disbursements
accruing for the future, that relief is nowoot. But further befing is necessary on
whether the March 23, 2018 congressional enhto the 2016 amendment of Article 1(
Section 7 of the Constitutioof Arizona validates (1) thexcess fund disbursements i
2016 and 2017 while the 26 constitutional amendmenbuld not be implemented ang
(2) the excess fund disbursements in 2@i@ugh 2015 under ¢hunconsented 2017
constitutional amendment. A fydresentation of the legisiee history of the March 23,
2018 congressional consent could be highlyaée It would alsdoe helpful to examine
whether any prior constitutional amendrtgnconcerning state trust lands we
implemented before receiving congressior@aisent, and if so, what the consequenc
were.

If those past excess fund disbursememts not validated byhe March 23, 2018
congressional consent to thel®0constitutional amendment, that harm from the Stat
breach of trust could be remedied by enjanwithdrawal of future fund disbursement
until the amount withheld from future accruaiatches the amount Arizona illegally too
from the trust fund.

The State’s Notice (Doc. 112) suggests Rtaintiff may stipulate to dismiss thig
case. Of course, the Plaintiff may elect natd¢ek further relief and to dismiss his actio
If he does so elect, it will moot theiéling schedule ordered hereinafter.

IT IS THEREFORE ORDEREDhNat the State of Argna’s Motion to Dismiss
(Doc. 54) and Governor Ducey’s Motido Dismiss (Doc. 56) are denied.

IT IS FURTHER ORDERED that the Defdants’ Joint Motion to Dismiss (Doc
62) is denied, except that the motion to dgarClaim Two: § 1983, which Plaintiff doe{

not oppose, is granted.
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IT IS FURTHER ORDERED that Plaifits Motion for Prdiminary Injunction
(Doc. 45) is terminated as moot in lightitd consolidation with trial on the merits.

IT IS FURTHER ORDERED tht the parties submit furér briefing on whether
the March 23, 2018 congssional consent tihe 2016 amendment @irticle 10, Section

7 of the Constitution of Arizongalidates (1) the excess fuddbursements in 2016 ang

2017 while the 201@onstitutional amendment could nbé implemented and (2) the

excess fund disbursements in 2012Zotlygh 2015 under the unconsented 20
constitutional amendment. The briefing shafllude the full legislative history of the
March 23, 2018 congressional consent aradl gxplore whetherrgy prior constitutional
amendments concerning state trusnd&a were implemented before receivin
congressional consent and, if so, what the consequences were.

IT IS FURTHER ORDERED that counsebnfer and submit bypril 4, 2018, a
joint proposal or separate propastdr a schedule for such briefing.

Dated this 26th daof March, 2018.

s

Neil V. Wake
Senior United States District Judge
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