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Email: KHamilton@perkinscoie.com  
 
Attorneys for Plaintiffs Ron Barber for Congress, 
Lea Goodwine-Cesarec, Laura Alessandra 
Breckenridge, and Josh Adam Cohen  
 

UNITED STATES DISTRICT COURT 

DISTRICT OF ARIZONA 

Ron Barber for Congress; Lea Goodwine-
Cesarec, Laura Alessandra Breckenridge, 
Josh Adam Cohen,  

Plaintiffs, 

v. 

Ken Bennett, in his official capacity as 
Secretary of State of the State of Arizona; the 
Pima County Board of Supervisors, a body 
politic; Ally Miller, in her official capacity as a 
member of the Pima County Board of 
Supervisors; Ramón Valadez, in his official 
capacity as a member of the Pima County 
Board of Supervisors; Sharon Bronson, in her 
official capacity as a member of the Pima 
County Board of Supervisors; Ray Carroll, in 
his official capacity as a member of the Pima 
County Board of Supervisors; Richard Elías, in 
his official capacity as a member of the Pima 
County Board of Supervisors; the Cochise 
County Board of Supervisors, a body politic; 

No.  

VERIFIED COMPLAINT FOR 
INJUNCTIVE AND 
DECLARATORY RELIEF 
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Patrick Call, in his official capacity as a 
member of the Cochise County Board of 
Supervisors; Ann English, in her official 
capacity as a member of the Cochise County 
Board of Supervisors; and Richard Searle, in 
his official capacity as a member of the 
Cochise County Board of Supervisors. 

Defendants. 

Plaintiffs Ron Barber for Congress, Lea Goodwine-Cesarec, Laura Alessandra 

Breckenridge, and Josh Adam Cohen, (collectively, “Plaintiffs”) file this Complaint 

against Defendants Ken Bennett, the Pima County Board of Supervisors, the members of 

the Pima County Board of Supervisors, in their official capacities (Ally Miller, Ramón 

Valadez, Sharon Bronson, Ray Carroll, and Richard Elías), the Cochise County Board of 

Supervisors, and the members of the Cochise County Board of Supervisors, in their 

official capacities (Patrick Call, Ann English, and Richard Searle) (collectively, 

“Defendants”), and allege as follows: 

INTRODUCTION 

1. As the Supreme Court has recognized: 

No right is more precious in a free country than that of having 
a voice in the election of those who make the laws under 
which, as good citizens, we must live. Other rights, even the 
most basic, are illusory if the right to vote is undermined. 

Wesberry v. Sanders, 376 U.S. 1, 17, 84 S. Ct. 526, 535 (1964). The right to vote is 

never more precious than when the initial tally of votes in an election manifests a razor 

thin margin separating the two candidates for office. That is precisely the case in 

Arizona’s second congressional district today. The initial returns for the 2014 election for 

United States House of Representatives in Arizona’s second congressional district have 

Martha McSally leading Ron Barber by the barest of margins—161 votes, which is less 

than one-tenth of one percent of the votes cast in the election. 
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2. This case concerns the ongoing disenfranchisement of at least 133 eligible 

Arizona voters who cast ballots in the November 2014 General Election for Arizona’s 

second congressional district. These Arizona voters were lawfully registered to vote, and 

cast their ballots in accordance with state or federal law and, in many cases, as specifically 

directed by Arizona election officials. Not only do their votes remain uncounted, but the 

Pima County and Cochise County Boards of Supervisors have expressly refused to 

investigate their circumstances or to count their votes. Under federal and state law, these 

ballots must be counted with respect to all races for which such voters are eligible to vote. 

3. Indeed, in the 2014 election for the second congressional district, Arizona 

has failed to utilize election procedures that “are consistent with its obligation to avoid 

arbitrary and disparate treatment of the members of its electorate.” Bush v. Gore, 531 U.S. 

98, 105, 121 S. Ct. 525 (2000). To the contrary, arbitrary and disparate treatment of voters 

has been evident in the 2014 General Election.  

4. Perhaps most notably, although Arizona law does not impose any deadline 

by which a voter must present evidence that election officials have improperly rejected his 

or her ballot due to a purported “signature mismatch,” officials in Pima County and 

Cochise County arbitrarily imposed their own deadlines. And those arbitrary deadlines are 

entirely different. Pima County refused to allow voters to cure signature mismatches after 

noon on November 8, and then changed the deadline to close of business on November 9. 

Cochise County outright refused to provide voters with any opportunity to resolve 

supposed “mismatches” after the polls closed on Election Day. Treating similarly-situated 

voters differently based simply on where they reside is anathema to a fair election.  

5. To prevent the Secretary of State, and the local election officials he 

oversees, from refusing to count ballots lawfully cast by Arizona citizens, Plaintiffs seek a 

temporary restraining order and preliminary injunction that (1) enjoins Defendants and all 

those acting in concert with them or under their direction from certifying the results of the 

2014 General Election or the need for a recount in the election for United States House of 

Representatives in Arizona’s second congressional district until the contested ballots have 
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been counted and are reflected in all other official totals of the votes for the 2014 General 

Election for all races for which the voters casting contested ballots are eligible to vote; 

and (2) orders Defendants and all those acting in concert with them or under their 

direction to count the contested ballots and to include the votes reflected on those ballots 

in their certification of the results of the 2014 General Election with respect to all races for 

which the voters casting contested ballots are eligible to vote. 

6. Without an injunction, Arizona citizens, including Plaintiffs Goodwine-

Cesarec, Breckenridge, and Cohen will be denied the right to participate in the November 

2014 election through arbitrary, ad hoc determinations by local election officials and/or 

through simple mistakes made by election officials.  

7. All of the components for injunctive relief are satisfied here. Arizona’s 

failure to count the ballots in question and the resulting denial of the right to vote is a clear 

violation of the Equal Protection Clause and the Due Process Clause of the Fourteenth 

Amendment to the United States Constitution, the Help America Vote Act, the Arizona 

Constitution, and Arizona law, and Plaintiffs thus have a strong likelihood of prevailing 

on the merits. The harm to Plaintiffs and similarly situated voters is irreparable; indeed, 

there are few harms greater and more impossible to repair than being stripped of the 

constitutional right to vote. Moreover, Arizona’s post-election statutory framework 

provides no effective remedy for a voter whose vote was rejected in error where election 

officials did not engage in willful “misconduct.” And it is beyond dispute that there is a 

compelling public interest in protecting the voting rights of Arizona citizens and ensuring 

the integrity of elections. 

8. The need for relief is urgent. The Boards of Supervisors for Pima County 

and Cochise County have already refused to count the ballots in question. The Secretary 

of State is scheduled to certify the election results on December 1, 2014. Absent relief 

from this Court, Plaintiffs have no other means of ensuring that their votes—and the 

lawfully cast votes of all Arizona citizens—are counted.  
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PARTIES 

9. Plaintiff Ron Barber for Congress is the principal campaign committee of 

Ron Barber, an Arizona citizen and resident of the second congressional district. 

Congressman Barber is the incumbent, and currently represents the second congressional 

district in the United States House of Representatives. Congressman Ron Barber was a 

candidate on the November 4, 2014 General Election ballot for the United States House of 

Representatives for the second congressional district.  

10. Plaintiff Lea L. Goodwine-Cesarec is a resident of Pima County. She is an 

eligible, registered voter. Ms. Goodwine-Cesarec cast a ballot in the November 4, 2014 

General Election that has been rejected and not counted by the Pima County Board of 

Supervisors.  

11. Laura A. Breckenridge is a resident of Pima County. She is an eligible, 

registered voter. Ms. Breckenridge cast a ballot in the November 4, 2014 General Election 

that has been rejected and not counted by the Pima County Board of Supervisors. 

12. Plaintiff Josh A. Cohen is a resident of Pima County. He is an eligible, 

registered voter. Mr. Cohen cast a ballot in the November 4, 2014 General Election that 

has been rejected and not counted by the Pima County Board of Supervisors.  

13. Defendant Ken Bennett is sued in his official capacity as Secretary of State 

of the State of Arizona. Defendant Bennett is a person within the meaning of 42 U.S.C. 

§ 1983 and was acting under color of state law at all times relevant to this complaint. As 

Secretary of State, Defendant Bennett serves as the chief elections officer of the State. 

Defendant Bennett’s duties consist, among of other things, of issuing a certificate of 

election to the candidate receiving the highest number of votes cast pursuant to state law. 

See, e.g., A.R.S. §§ 41-121(A)(6), 16-650.  

14. The Pima County Board of Supervisors is the duly elected governing body 

of Pima County, a body politic, organized and existing under the laws of the State of 

Arizona. Under Arizona law, the Pima County Board of Supervisors must meet to canvass 

the returns and report those returns to the Secretary of State.  
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15. Defendant Ally Miller is sued in her official capacity as a member of the 

Pima County Board of Supervisors. Defendant Miller is a person within the meaning of 42 

U.S.C. § 1983 and was acting under color of state law at all times relevant to this 

complaint. As a member of the Board, Defendant Miller is responsible for the 

administration of elections, including the canvassing of return and other aspects of 

elections and voting procedures in Pima County.  

16. Defendant Ramón Valadez is sued in his official capacity as a member of 

the Pima County Board of Supervisors. Defendant Valadez is a person within the meaning 

of 42 U.S.C. § 1983 and was acting under color of state law at all times relevant to this 

complaint. As a member of the Board, Defendant Valadez is responsible for the 

administration of elections, including the canvassing of return and other aspects of 

elections and voting procedures in Pima County.  

17. Defendant Sharon Bronson is sued in her official capacity as a member of 

the Pima County Board of Supervisors. Defendant Bronson is a person within the meaning 

of 42 U.S.C. § 1983 and was acting under color of state law at all times relevant to this 

complaint. As a member of the Board, Defendant Bronson is responsible for the 

administration of elections, including the canvassing of return and other aspects of 

elections and voting procedures in Pima County.  

18. Defendant Ray Carroll is sued in his official capacity as a member of the 

Pima County Board of Supervisors. Defendant Carroll is a person within the meaning of 

42 U.S.C. § 1983 and was acting under color of state law at all times relevant to this 

complaint. As a member of the Board, Defendant Carroll is responsible for the 

administration of elections, including the canvassing of return and other aspects of 

elections and voting procedures in Pima County.  

19. Defendant Richard Elías is sued in his official capacity as a member of the 

Pima County Board of Supervisors. Defendant Elías is a person within the meaning of 42 

U.S.C. § 1983 and was acting under color of state law at all times relevant to this 

complaint. As a member of the Board, Defendant Elías is responsible for the 
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administration of elections, including the canvassing of return and other aspects of 

elections and voting procedures in Pima County.  

20. The Cochise County Board of Supervisors is the duly elected governing 

body of Cochise County, a body politic, organized and existing under the laws of the State 

of Arizona. Under Arizona law, the Cochise County Board of Supervisors must meet to 

canvass the returns and report those returns to the Secretary of State.  

21. Defendant Patrick Call is sued in his official capacity as a member of the 

Cochise County Board of Supervisors. Defendant Call is a person within the meaning of 

42 U.S.C. § 1983 and was acting under color of state law at all times relevant to this 

complaint. As a member of the Board, Defendant Call is responsible for the 

administration of elections, including the canvassing of return and other aspects of 

elections and voting procedures in Cochise County. 

22. Defendant Ann English is sued in her official capacity as a member of the 

Cochise County Board of Supervisors. Defendant English is a person within the meaning 

of 42 U.S.C. § 1983 and was acting under color of state law at all times relevant to this 

complaint. As a member of the Board, Defendant English is responsible for the 

administration of elections, including the canvassing of return and other aspects of 

elections and voting procedures in Cochise County. 

23. Defendant Richard Searle is sued in his official capacity as a member of the 

Cochise County Board of Supervisors. Defendant Searle is a person within the meaning of 

42 U.S.C. § 1983 and was acting under color of state law at all times relevant to this 

complaint. As a member of the Board, Defendant Searle is responsible for the 

administration of elections, including the canvassing of return and other aspects of 

elections and voting procedures in Cochise County. 

JURISDICTION AND VENUE 

24. Plaintiffs bring this action under 42 U.S.C. §§ 1983 and 1988 to redress the 

deprivation under color of state law of rights secured by the United States Constitution. 
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25. This Court has original jurisdiction over the subject matter of this action 

pursuant to 28 U.S.C. §§ 1331 and 1343 because the matters in controversy arise under 

the Constitution and laws of the United States. 

26. This Court has supplemental jurisdiction over Plaintiffs’ state law claim 

(Fourth and Sixth Claims for Relief) pursuant to 28 U.S.C. § 1367(a).  

27. Venue is proper in this Court under 28 U.S.C. § 1391(b) because the events 

that gave rise to Plaintiffs’ claims took place within the District of Arizona. 

28. This Court has the authority to enter a declaratory judgment and to provide 

preliminary and permanent injunctive relief pursuant to Rules 57 and 65 of the Federal 

Rules of Civil Procedure and 28 U.S.C. §§ 2201 and 2202. 

29. This Court has personal jurisdiction over Defendants.  

FACTUAL ALLEGATIONS 

A. The November 4, 2014 General Election 

30. Arizona held its General Election on November 4, 2014. One of the offices 

on the ballot was the position of representative for Arizona’s second congressional 

district.  

31. The second congressional district is comprised of Cochise County and a 

portion of Pima County. The Democratic candidate is Congressman Ron Barber. The 

Republican candidate is Martha McSally.  

B. Overview of The Post-Election Canvass Process 

32. Subsequent to Election Day, local election officials conduct a canvassing 

process to determine the total number of votes properly cast in the election for each 

candidate. No later than 20 days (i.e., November 24, 2014) after the general election, each 

county’s Board of Supervisors must meet to canvass the returns and report those returns to 

the Secretary of State.  

33. On or before the fourth Monday following the general election (December 

1, 2014), the Secretary of State must, in the presence of the Governor and Attorney 

General, canvass the returns and immediately certify the result to the Governor. If the 
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Secretary of State does not receive the official canvass from any county by the fourth 

Monday following the general election, the Secretary of State may postpone its canvass. 

The Secretary of State cannot postpone the canvass more than 30 days from Election Day.  

34. After completing the canvass, the Secretary of State declares elected the 

person receiving the highest number of votes cast for each office and delivers a signed, 

sealed certificate of election to each prevailing candidate. A.R.S. § 16-650.  

35. As of the date this Complaint is filed, local election officials have just 

completed the process of canvassing the election returns. During the canvassing process, 

Plaintiffs learned that election officials have wrongfully rejected a substantial number of 

early and provisional ballots.  

C. Overview of Arizona’s Early Voting System 

36. Arizona maintains an early voting system wherein early voters may either 

vote in person at an early voting station or vote by mail. 

37. If a voter is in possession of an early ballot but insists on voting in person on 

Election Day, he or she must be allowed to do so by provisional ballot upon providing 

acceptable identification. See A.R.S. § 16-579(B). So long as the voter has not already 

cast the early ballot, he or she is allowed to vote by provisional ballot. Id. 

38. Voters who elect to vote early by mail mark the ballot, enclose and seal it, 

execute the affidavit provided on the envelope. See id. § 16-547. The voter may return the 

ballot by mail to the County Recorder in the envelope provided or deliver it to any polling 

place in the voter’s county of residence. Id.  

39. Early ballots are evaluated by the Early Election Board, which is appointed 

by the county Board of Supervisors. See id. § 16-547. The Early Election Board may 

reject an early ballot for the following reasons: (1) the Board determines that the voter’s 

early ballot affidavit signature does not match the signature on file, (2) the affidavit is 

determined to be insufficient, or (3) the person who voted is not an elector. See Secretary 

of State’s Election Procedures Manual (the “Manual”), at 167.  
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40. If the Board determines that signatures do not match, it rejects the ballot 

unless it receives and accepts an explanation from the voter that he or she did vote the 

ballot and as to why the signatures do not match. Id. It is important to note that Arizona 

law does not impose any deadline by which a voter must provide the requisite explanation.  

D. Overview of Arizona’s Provisional Ballot System 

41. Under Arizona law, a person claiming the right to vote, but who is not 

allowed to vote by poll workers, must be allowed to mark a provisional ballot if any of the 

following circumstances apply: (1) the voter has not provided sufficient identification at 

the poll; (2) the voter’s name does not appear on the signature roster or inactive list and 

the voter has not moved; (3) the voter has moved; (4) the voter was issued an early ballot; 

(5) the voter changed his or her name; or (6) the voter is challenged at the polling place. 

See A.R.S. § 16-584.  

42. At the time of voting a provisional ballot, the voter signs an affirmation on 

the ballot envelope stating that the information is correct, that he or she resides in the 

precinct and is eligible to vote in the election, and that he or she has not previously voted 

in the election. See A.R.S. § 16-584; see also Manual at 151. The voter or poll worker 

completes a provisional ballot form, which both sign. See Manual at 152. The form is 

attached to the provisional ballot envelope, which the voter returns to the appropriate 

election official. Id. The voter receives a provisional voter receipt with information on 

how to contact the County Recorder to verify the status of the provisional ballot. Id. The 

voter is then entered on the provisional ballots page at the back of the signature roster or a 

separate provisional roster. Id.  

43. The County Recorder must verify all provisional ballots for proper 

registration within 10 calendar days after the general election. See A.R.S. § 16-584. The 

“provisional ballot[s] shall be counted” if (1) the registration of the voter is verified and 

the voter is eligible to vote in the precinct, (2) the voter’s signature does not appear on any 

on any other signature roster for that election, and (3) the voter did not vote early or vote 

on Election Day. Manual at 185. The affidavit on a provisional ballot envelope is 
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sufficient if the voter signs it, and if the signature matches the signature on the voter’s 

registration. See id. at 182.  

44. If the voter has moved within the precinct, and thus his or her name is on the 

voter register but the address on the identification does not match the signature roster, the 

voter is given a provisional ballot. A.R.S. § 16-135. If the voter has moved to a different 

residence within the county but outside the precinct, the voter must be directed to the 

polling place for the new address. Id. §§ 16-122, 16-583. 

45. Election officials must direct voters to the proper polling place because 

A.R.S. § 16-584 prevents election officials from counting a provisional ballot if it is cast 

outside the voter’s own precinct, including votes for statewide offices. For the reasons 

stated below, this statute as applied in this circumstance is unconstitutional.  

46. With the limited exception of provisional ballots rejected due to purportedly 

inadequate registration and identification, Arizona maintains no system or scheme under 

which provisional voters whose ballots are rejected may provide information to election 

officials to prove that their ballots were, in fact, properly cast. 

E. Election Officials Have Wrongfully Rejected a Substantial Number of 
Early and Provisional Ballots 

47. It has become apparent that local election officials in the second 

congressional district improperly rejected some properly-cast ballots and gave voters 

incorrect information that prevented them from exercising their right to vote. The errors 

Plaintiffs have identified fall into several different categories. More than 130 voters in the 

second congressional district, including Plaintiffs Goodwine-Cesarec, Breckenridge, and 

Cohen had their ballots improperly rejected for one or more of the reasons listed below. In 

many cases, it is clear that voters who unquestionably complied with state law were 

disenfranchised through simple mistakes by government officials. In other cases, election 

officials have arbitrarily refused to allow voters to submit evidence verifying that their 

ballots were properly cast. In still other cases, voters were disenfranchised because 
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election workers provided inaccurate information that prevented voters, on Election Day, 

from casting ballots in full compliance with Arizona state law.  

1. Voters Who Moved Within Pima County And Nonetheless Had 
Their Provisional Ballot Rejected 

48. Election officials erroneously rejected the provisional ballots of certain 

voters who had moved within Pima County but had not updated their residential address 

in their voter registration records prior to Election Day.  

49. Arizona law is clear that “[a]n elector who moves from the address at which 

he is registered to another address within the same county and who fails to notify the 

county recorder of the change of address before the date of an election shall be permitted 

to correct the voter registration records at the appropriate polling place for the voter’s new 

address,” A.R.S. § 16-135(B); that after presenting identification and affirming the new 

residence address in writing, the voter ‘‘shall be permitted to vote a provisional ballot,” id.; 

and that if the voter’s signature does not appear on the signature roster for that election in 

the precinct in which the voter was listed (i.e., where the voter previously resided) and 

there is no record of the voter having voted early for that election, “the provisional ballot 

shall be counted,” id. § 16-135(D).  

50. Voters who moved within Pima County and cast provisional ballots at their 

polling location fully complied with the requirements of Arizona law.  

51. For example, prior to Election Day, Suzanne E. Pasch moved within Tucson 

prior to Election Day, and was directed by the County Recorder’s Office to the polling 

place for her new address. The poll worker instructed her to vote a provisional ballot. 

Ms. Pasch’s provisional ballot was rejected. 

52. The ballots of at least three voters were rejected in these circumstances.  
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2. Voters Who Signed Both Their Registration Form and Their 
Ballot Affidavit And Nonetheless Had Their Ballot Rejected Due 
to a Purported “Signature Mismatch” 

53. Election officials also rejected a number of ballots cast by early and/or 

provisional voters because of their erroneous determination that the voter’s signature on 

the ballot affidavit did not “match” the signature on the voter’s registration form.  

54. Upon learning that their ballot had been rejected due to a purported 

signature mismatch, these voters promptly contacted local election officials to validate 

their signatures. Despite these voters providing sworn testimony that they had signed both 

the ballot affidavit and the registration form, election officials have refused to count these 

ballots. 

55. For example, Plaintiff Breckenridge voted an early ballot that was rejected 

because of a purported signature mismatch. Ms. Breckenridge signed both the ballot 

affidavit and the registration form. Upon learning that her ballot had been rejected in 

error, she contacted election officials to validate her signature. Nonetheless, her ballot has 

not been counted.  

56. The ballots of at least 27 voters were rejected in similar circumstances.  

57. Voters who signed both their voter registration form and their early or 

provisional ballot affidavit fully complied with the requirements of Arizona law.  

58. Defendants fail to provide sufficient training and employ sufficiently clear 

and uniform standards to ensure that election workers treat voters equally in the “signature 

match” process. The result of these discretionary, subjective determinations made by 

individuals untrained in handwriting analysis is that some voters who signed both their 

voter registration form and their ballot affidavit had their voters counted, whereas others 

who did the same had their ballot rejected.  

3. Unsigned Early and Provisional Ballots 

59. As set out above, Arizona allows election officials who have identified a 

purported signature “mismatch” to accept an explanation from the voter that he or she did 

vote the ballot and as to why the signatures do not match. Arizona has not adopted a 
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similar procedure to allow voters who inadvertently failed to sign their early or 

provisional ballot affidavit to present evidence to election officials that they did, in fact, 

vote the ballot. Such voters have no recourse under state law.  

60. Until approximately the Thursday before Election Day, in at least some 

instances, Pima County mailed back ballots to early voters who failed to sign their ballot 

affidavit to provide an opportunity for such voters to correct the error. Thereafter, Pima 

County refused to provide a similar opportunity (although it did provide a continuing 

opportunity to “cure” signature mismatch ballots). Because voters can return early ballots 

up to 7:00 p.m. on Election Day, A.R.S. § 16-548, this means that some early voters who 

failed to sign their ballot affidavit were given an opportunity to cure the oversight; others 

were not. Cochise County, by contrast, called at least some such voters prior to Election 

Day to inform them of the oversight and/or sent an affidavit for the voters to return by 

Election Day. It provided no similar opportunity to early voters who returned early ballots 

shortly before Election Day, and no opportunity at all after Election Day.  

61. Pima County and Cochise County have informed the Ron Barber for 

Congress campaign that some early and provisional ballots were rejected because the 

ballot affidavit was not signed.  

62. In at least some instances, voters casting unsigned provisional ballots were 

expressly informed by poll workers that their votes would be counted. For example, Elle 

Grace Troutman, who has been registered to vote in Arizona since 2000, legally changed 

her name in September 2014 but received a mail-in ballot that had her previous name 

associated with it. On Election Day, Ms. Troutman went to the polls and was directed to 

fill out a provisional ballot. After she filled out the ballot, the poll worker looked over the 

ballot, said that things appeared to be in order, and indicated that Ms. Troutman’s 

provisional ballot would be counted. The poll worker did not point out to her that 

Ms. Troutman had not signed the provisional ballot. Her vote was not counted.  
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63. The Pima County and Cochise County Board of Supervisors have refused to 

provide voters who inadvertently failed to sign their ballot affidavits with an opportunity 

to cure this oversight. The ballots of 16 voters were rejected in these circumstances. 

4. Failure By Election Officials to Direct Voters Who Had Moved 
To the Proper Precinct  

64. Election officials in Pima County and Cochise County owe a mandatory 

statutory duty to direct voters who have moved to a different residence within the county 

but outside the precinct at which they appear on Election Day to the polling place for the 

new address. In numerous cases on Election Day, instead of complying with their 

mandatory statutory duty, such election officials instead mistakenly instructed such voters 

to cast a provisional ballot, which was then rejected. Such voters were disenfranchised 

due to election official error or oversight.  

65. For example, in January 2014, Plaintiff Cohen moved and had the address 

on his driver’s license changed. He did not know that he also needed to change his address 

for purposes of his voter registration. On Election Day, Mr. Cohen went to the polling 

location for his previous address. He informed the poll worker that he had moved, and the 

poll worker instructed him to vote a provisional ballot. Mr. Cohen was assured that his 

vote would be counted; it was not.  

66. Likewise, Plaintiff Goodwine-Cesarec moved more than a month before 

Election Day, and called the registrar to update her voting address. The registrar assured 

her that she could change her voting address by phone and did not need to sign any forms 

to do so. When she arrived at the polls on Election Day, she was informed that there was 

no record of her change of address. Rather than directing her to another polling place, poll 

workers directed her to cast a provisional ballot and told her that they expected the vote 

would be counted; it was not.  

67. The ballots of at least 31 voters were rejected in similar circumstances. The 

Pima County and Cochise County Boards of Supervisors have refused to include these 

ballots in the certification of the 2014 General Election. 
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5. Misleading or Erroneous Statements by Election Officials 
regarding Voting in Proper Precinct 

68. In numerous instances, eligible, registered voters who inadvertently went to 

the “wrong” polling place on Election Day were not directed to the proper polling place or 

informed that they would not have their votes counted unless they did so. Rather, election 

officials assured such voters that they could cast provisional ballots, that such ballots 

would be counted, and that they need not travel to another polling place. In some cases, 

election officials actively discouraged voters from going to the proper precinct to vote. 

The provisional ballots cast by these voters were then rejected. Such voters were 

disenfranchised due to election official error or oversight. 

69. For example, Michelle Rankin, who had previously received but not voted 

an early ballot, went to the wrong precinct on Election Day. When she was realized she 

had gone to the wrong precinct, she told a poll worker that she would return home to get 

and return her early ballot. The poll worker told her that there was no need for her to do so 

and that her provisional ballot would count as long as she was registered. Ms. Rankin’s 

provisional vote was rejected.  

70. The ballots of at least 11 voters were rejected in these circumstances. The 

Pima County and Cochise County Boards of Supervisors have refused to include these 

ballots in the certification of the 2014 General Election. 

6. Voters Who Were Not Told They Were In the Wrong Precinct 

71. In other instances, eligible, registered voters inadvertently went to the 

“wrong” polling place on Election Day and were not instructed to go to the proper polling 

location or that their votes would not count if they did not do so. Such voters were 

completely disenfranchised even though they were qualified to vote for most of the 

elections on their ballot. 

72. The ballots of at least 45 voters were rejected in these circumstances. The 

Pima County and Cochise County Boards of Supervisors have refused to include these 

ballots in the certification of the 2014 General Election. 
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F. Election Officials Have Refused to Correct These Errors 

73. Each county’s Board of Supervisors must meet to canvass the returns and 

report those returns to the Secretary of State no later than 20 days after the election. 

A.R.S. § 16-642. This year, the 20th day from the election is November 24, 2014. 

74. In 2012, the Pima County Board of Supervisors canvassed the returns on the 

last possible day. This year, without explanation or justification and despite the narrow 

margin separating the candidates, the Board accelerated the canvassing meeting by almost 

a full week, to November 18, 2014.  

75. On Tuesday, November 18, 2014, the Ron Barber for Congress campaign 

notified the Pima County Board of Supervisors of the categories of errors outlined above, 

submitted sworn declarations documenting such errors, and requested that the Board defer 

its certification, investigate these issues, correct any errors and count the ballots that had 

been improperly rejected. The Board refused to delay the canvassing to either allow the 

Ron Barber for Congress campaign to conduct further investigation into the scope of these 

errors or to itself conduct an investigation. Instead, that same day, the Pima County Board 

of Supervisors voted to approve the election results for Pima County without asking the 

Recorder for any explanation, addressing any of the errors identified by the Ron Barber 

for Congress campaign or including any of the ballots in question in the count. 

76. On Wednesday, November 19, the Ron Barber for Congress campaign sent 

a letter to the Cochise County Board of Supervisors that enclosed sworn declarations from 

voters documenting similar errors and requesting that the Board correct these errors and 

count the ballots. The Board refused to delay the canvassing either to allow the Ron 

Barber for Congress campaign to conduct further investigation into the scope of these 

errors or to itself conduct an investigation. Instead, on November 20, the Board voted to 

approve the election results for Cochise County without addressing any of the errors 

identified by the Ron Barber for Congress campaign or including any of the ballots in 

question in the count. 
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77. On Friday, November 21, the Ron Barber for Congress campaign sent a 

letter to the Secretary of State that enclosed sworn declarations from voters documenting 

similar errors and requesting that the Secretary take steps to review these declarations and 

either direct the Pima and Cochise County Boards of Directors to investigate, count these 

ballots, and amend their certification, or, alternatively, to conduct that investigation 

directly as part of the state canvassing and certification process. As of this date, the 

Secretary of State has not responded to this request. 

FIRST CLAIM FOR RELIEF 
Equal Protection  

U.S. Const. Amend. XIV, 42 U.S.C. § 1983 
Arbitrary and Disparate Treatment of Similarly-Situated Voters 

(Bush v. Gore) 

78. Plaintiffs incorporate by reference and reallege paragraphs 1 to 77 of this 

complaint. 

79. The Constitution of the United States protects the right of all qualified 

citizens to vote. The right to vote is fundamental and is one of the most important rights in 

our democratic society. It is protected by Articles I and II of the Constitution and the First 

and Fourteenth Amendments. 

80. The Equal Protection Clause of the Fourteenth Amendment to the United 

States Constitution guarantees qualified voters a substantive right to participate equally 

with other qualified voters in the electoral process. The Equal Protection Clause applies to 

the right to vote in state elections and protects the state electoral franchise. See Harper v. 

Va. Bd. of Elections, 383 U.S. 663, 665 (1966) (“[O]nce the franchise is granted to the 

electorate, lines may not be drawn which are inconsistent with the Equal Protection 

Clause of the Fourteenth Amendment.”). By arbitrarily counting or rejecting ballots from 

identically situated voters, Defendants are denying voters, including Plaintiffs Goodwine-

Cesarec, Breckenridge, and Cohen, the right to vote in violation of the Equal Protection 

Clause. 
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81. The substantive right to participate equally with other voters in the electoral 

process is not just protected in the initial allocation of the franchise; equal protection 

applies to the manner of its exercise as well. See Bush v. Gore, 531 U.S. 98, 104 (2000). A 

state may not arbitrarily impose disparate treatment on similarly situated voters. 

82. As set out above, in the conduct of the November 2014 election for the 

second congressional district, the State of Arizona has treated similarly-situated voters 

differently in determining whether they are permitted to exercise the electoral franchise. 

Among other things, Pima County and Cochise County employed arbitrary and disparate 

deadlines by which a voter could remedy the improper rejection of his or her ballot due to 

purported signature “mismatch.” Likewise, Pima County and Cochise County employed 

arbitrary and disparate procedures with regard to voters who inadvertently failed to sign a 

ballot affidavit.  

83. Arizona arbitrarily and without explanation or justification provides some 

opportunity for voters to prove they cast a ballot rejected due to supposed signature 

mismatch, but inexplicably provides no opportunity for voters who inadvertently failed to 

sign an early ballot (after election day) or a provisional ballot affidavit (at any time) to 

correct those errors.  

84. In order to comply with the Equal Protection Clause of the Fourteenth 

Amendment to the United States Constitution, all laws that treat citizens differently must 

be rationally related to a legitimate state interest. Where a voter is disenfranchised due to 

election worker error, and submits evidence prior to the certification of the election that 

his or her ballot was properly cast (or he or she was prevented from casting his or her 

ballot due to election worker error), the State’s refusal to correct its own errors is not 

rationally related to a legitimate state interest.  
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SECOND CLAIM FOR RELIEF 
Equal Protection  

U.S. Const. Amend. XIV, 42 U.S.C. § 1983 
Undue Burden on the Right to Vote 

(Burdick v. Takushi) 

85. Plaintiffs incorporate by reference and reallege paragraphs 1 to 84 of this 

complaint. 

86. Under the Equal Protection Clause, a State cannot utilize election practices 

that unduly burden the right to vote. The practices outlined above all impose a severe 

burden—disenfranchisement—on the right to vote of the voters who cast those ballots. 

Refusing to count these ballots does not serve any legitimate state interest.  

87. Scores of eligible, registered Arizona voters, including Plaintiffs Goodwine-

Cesarec, Breckenridge, and Cohen are suffering direct and irreparable injury from 

Defendants’ improper and arbitrary refusal to count their ballots. Without relief from this 

Court, these voters will be deprived of their right to vote in the November election. 

88. Based on the foregoing, Defendants, acting under color of state law, have 

deprived and will continue to deprive Plaintiffs Goodwine-Cesarec, Breckenridge, and 

Cohen and other similarly-situated Arizona voters of equal protection under the law 

secured to them by the Fourteenth Amendment to the United States Constitution and 

protected by 42 U.S.C. § 1983. 

THIRD CLAIM FOR RELIEF 
Due Process 

U.S. Const. Amend. XIV, 42 U.S.C. § 1983 

89. Plaintiffs incorporate by reference and reallege paragraphs 1 to 88 of this 

complaint. 

90. The Due Process Clause to the Fourteenth Amendment of the United States 

Constitution provides that no state “shall deprive any person of life, liberty, or property, 

without due process of law.” This provision guarantees substantive due process and 
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prohibits a state from depriving a person of “life, liberty, or property” without an 

appropriately compelling government interest. 

91. The liberties protected by the Due Process Clause include the right to vote 

and to be free from disparate treatment in the exercise of the electoral franchise, which are 

fundamental liberties at the core of our democracy. 

92. By subjecting voters to disparate treatment in the exercise of the electoral 

franchise without an appropriately compelling government interest, Defendants are 

denying Plaintiffs Goodwine-Cesarec, Breckenridge, and Cohen and other similarly-

situated Arizona voters the right to vote in violation of the Due Process Clause and 

without any legitimate government interest. 

93. Based on the foregoing, Defendants, acting under color of state law, have 

deprived and will continue to deprive Plaintiffs of the substantive due process of law 

secured to them by the Fourteenth Amendment to the United States Constitution and 

protected by 42 U.S.C. § 1983. 

FOURTH CLAIM FOR RELIEF 
Ariz. Const. Art. II, § 21  

94. Plaintiffs incorporate by reference and reallege paragraphs 1 to 93 of this 

complaint. 

95. Article 2, Section 21, of the Arizona Constitution provides that “all elections 

shall be free and equal” and guarantees that “no power, civil or military, shall at any time 

interfere to prevent the free exercise of the right of suffrage.” Article 2, section 21 is 

violated when votes are not properly counted.  

96. Where, as alleged herein, voters have taken every step required of them and 

the same steps as other voters whose ballots were counted, and have eliminated any 

plausible concern with the counting of their ballots, a refusal to count those voters’ ballots 

constitutes an interference with the free exercise of the right of suffrage and violates the 

constitutional guarantee of elections that are “free and equal.” Because of the errors set 
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out above, a substantial number of votes will not be properly counted, in violation of the 

Arizona Constitution.  

FIFTH CLAIM FOR RELIEF 
Help America Vote Act 
52 U.S.C. § 21082(a)(4) 

97. Plaintiffs incorporate by reference and reallege paragraphs 1 to 96 of this 

complaint. 

98. Under the Help America Vote Act (“HAVA”), “[i]f the appropriate State or 

local election official to whom [a] [provisional] ballot or voter information is 

transmitted . . . determines that the individual is eligible under State law to vote, the 

individual’s provisional ballot shall be counted as a vote in that election in accordance 

with State law.” 52 U.S.C. § 21082(a)(4).  

99. Because all of the provisional ballots described herein were, in fact, cast by 

voters who are eligible to vote under state law, the plain language of 52 U.S.C. § 

21082(a)(4) requires that these votes shall be counted. 

SIXTH CLAIM FOR RELIEF 
Violations of Arizona Election Law 

A.R.S. §§ 16-579, 16-583, 16-584, Election Procedures Manual (2014) 

100. Plaintiffs incorporate by reference and reallege paragraphs 1 to 99 of this 

complaint. 

101. Arizona law provides that “[a]ny qualified elector who is listed as having 

applied for an early ballot but who states that the elector has not voted and will not vote an 

early ballot for this election or surrenders the early ballot to the precinct inspector on 

election day, shall be allowed to vote” a provisional ballot. A.R.S. § 16-579(B). “[I]f there 

is no indication that the voter voted an early ballot, the provisional ballot envelop shall be 

opened and the ballot shall be counted.” Id. § 16-584(D).  

102. Arizona law requires election officials to accept early and provisional 

ballots that are cast by eligible, registered voters who sign both their registration form and 
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the ballot affidavit. If election officials make the preliminary determination that the 

signature on a voter’s registration form does not “match” the signature on the voter’s 

ballot affidavit, election officials must afford the voter the opportunity to explain “that he 

or she did vote the ballot and . . . why the signatures do not match.” Manual at 167.  

103. Election officials also rejected a number of ballots cast by early and/or 

provisional voters because of their erroneous determination that the voter’s signature on 

the ballot affidavit did not “match” the signature on the voter’s registration form. 

Although Arizona law contains no pre-certification deadline by which voters must provide 

evidence that their signatures do, in fact, “match,” Pima County and Cochise County 

election officials have refused to count the ballots of voters who have informed election 

officials that they signed both the ballot affidavit and the registration form and/or 

provided sworn testimony to that effect to the Board of Supervisors. 

104. As a matter of state law, if a voter informs an election official at a polling 

place that he or she lives in a new residence, “the election official shall direct the 

registrant to the polling place for the new address.” A.R.S. § 16-583(A) (emphasis added). 

This is a mandatory obligation.  

105. In numerous cases on Election Day, election officials in Pima County and 

Cochise County failed to comply with their mandatory statutory duty to direct certain 

voters to the proper polling place. Instead of complying with their mandatory statutory 

duty, such election officials instead mistakenly instructed such voters to cast a provisional 

ballot, which was then rejected. Such voters were disenfranchised due to election official 

error.  

DECLARATORY AND INJUNCTIVE RELIEF 
28 U.S.C. §§ 2201 and 2202, Fed. R. Civ. P. 57 and 65 

106. Plaintiffs incorporate by reference and reallege paragraphs 1 to 105 of this 

complaint. 

107. This case presents an actual controversy because Defendants’ present and 

ongoing refusal to count the validly cast ballots of Plaintiffs and similarly-situated voters 
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subjects them to serious and immediate harms, warranting the issuance of a declaratory 

judgment. 

108. Plaintiffs seek preliminary and/or permanent injunctive relief to protect their 

statutory and constitutional rights and avoid the injuries described above. A favorable 

decision enjoining Defendants would redress and prevent the irreparable injuries to 

Plaintiffs identified herein, for which Plaintiffs have no adequate remedy at law or in 

equity. 

109. The State will incur little to no burden in counting the votes of eligible, 

registered voters who have been disenfranchised through no fault of their own. The results 

of the 2014 election for the second congressional district have not yet been certified. Any 

minor administrative burden imposed on the State in processing and including in the 

canvass results improperly-rejected ballots pales in comparison to the fundamental 

constitutional injury of denial of the right to vote that Plaintiffs will suffer in the absence 

of the relief requested. The balance of hardships thus tips strongly in favor of Plaintiffs.  

PRAYER FOR RELIEF 

WHEREFORE, Plaintiffs respectfully request that this Court enter judgment: 

A. Declaring that the votes reflected on the ballots submitted by the voters 

identified in the declarations attached to Plaintiffs’ motion for temporary restraining order 

and preliminary injunction, filed this same day, (the “contested ballots”) must be counted 

and included in Defendants’ certification of the results of the 2014 General Election, with 

respect to all races for which the voter was eligible to vote, and any certification of the 

need for a recount in the election for United States House of Representatives in Arizona’s 

second congressional district. 

B. Preliminarily and permanently enjoining Defendants and all those acting in 

concert with them or under their direction from certifying the results of the 2014 General 

Election or the need for a recount in the election for United States House of 

Representatives in Arizona’s second congressional district until the contested ballots have 

been counted and are reflected in all other official totals of the votes for the 2014 General 
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Election with respect to all races for which voters casting contested ballots are eligible to 

vote; and ordering Defendants and all those acting in concert with them or under their 

direction to count the contested ballots and to include the votes reflected on those ballots 

in their certification of the results of the 2014 General Election, any certification of the 

need for a recount in the election for United States House of Representatives in Arizona’s 

second congressional district, and all other official totals of the votes for the 2014 General 

Election. 

C. Preliminarily and permanently enjoining enforcement by Defendants of 

Arizona Revised Statute § 16-584 and any other sources of state law that requires election 

officials to reject provisional ballots cast by eligible, registered voters in the wrong 

precinct with respect to all races in which the voter is entitled to cast a vote.  

D. Awarding Plaintiffs their costs, expenses, and reasonable attorneys’ fees 

pursuant to, inter alia, 42 U.S.C. § 1988 and other applicable laws; and 

E. Granting such other and further relief as the Court deems just and proper. 

 
 

November 24, 2014 PERKINS COIE LLP 

By: s/ Daniel C. Barr   
Daniel C. Barr  
2901 North Central Avenue, Suite 2000 
Phoenix, Arizona 85012-2788 
 
Kevin J. Hamilton  
Pro Hac Vice Application To Be Filed 
1201 Third Avenue, Suite 4900 
Seattle, WA 98101-3099 
 
 

Attorneys for Plaintiffs Ron Barber for 
Congress, Lea Goodwine-Cesarec, Laura 
Alessandra Breckenridge, and Josh Adam 
Cohen 
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CERTIFICATE OF SERVICE 

 I hereby certify that on November 24, 2014, I electronically transmitted the 

attached documents to the Clerk’s Office using the CM/ECF System for filing.  

 I hereby certify that, I will serve the attached document once a Judge is 

assigned to the matter, United States District Court of Arizona, 405 West Congress Street, 

Tucson, Arizona 85701.  

 

s/ S. Neilson 
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APPLICATION AND MOTION 

Pursuant to Federal Rule of Civil Procedure 65, Plaintiffs Ron Barber for Congress 

(the “Barber Campaign”) and Lea Goodwine-Cesarec, Laura Alessandra Breckenridge, 

and Josh Adam Cohen (the “Individual Plaintiffs”) apply for an order temporarily 

restraining Defendant Secretary of State of the State of Arizona Ken Bennett (the 

“Secretary of State”) and/or the members, officers, agents, employees, and/or attorneys of 

the Secretary of State and/or his office, and/or those persons in active concert or 

participation with the Secretary of State and/or his office, from certifying the results of the 

2014 General Election or the need for a recount in the 2014 election for the United States 

House of Representatives in Arizona’s second congressional district (“second district”). 

Plaintiffs also move for a preliminary injunction ordering that:  

(i) Defendants and/or their members, officers, agents, employees, and/or attorneys, 

and/or those persons in active concert or participation with Defendants, must count the 

votes reflected on the ballots (the “contested ballots”) submitted by the voters who signed 

the declarations contained in Exhibit E to the Declaration of Kevin J. Hamilton (the 

“Hamilton Decl.”) for all elections for which the voters who cast those ballots were 

eligible to vote, and include those votes in the Secretary of State’s certification of the 

results of the 2014 General Election, any certification of the need for a recount in the 2014 

election for the United States House of Representatives in Arizona’s second district, and 

all other official totals of the votes for the 2014 General Election; and  

(ii) The Secretary of State and/or the members, officers, agents, employees, and/or 

attorneys of the Secretary of State’s office, and/or those persons in active concert or 

participation with the Secretary of State and/or his office, are enjoined from certifying the 

results of the 2014 General Election or the need for a recount in the election for the 

second district until the contested ballots have been counted and are reflected in all 

official totals of the votes for the 2014 General Election. Plaintiffs further request that the 

temporary restraining order remain in effect until such time as the Court rules on 

Plaintiffs’ Motion for Preliminary Injunction and that the preliminary injunction remain in 
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effect pending final resolution of this action or further order of this Court.   

This application and motion is based upon the following memorandum of points 

and authorities, the attached declarations, and such further evidence and arguments as may 

be presented. Initial notice of this application and motion has been provided to Defendants 

as detailed in the Hamilton Declaration and further notice will be provided promptly. 

Plaintiffs also request that they be exempted from the Rule 65(c) bond requirement. 

MEMORANDUM 

This case concerns the improper rejection of ballots cast by 133 Arizonans who 

were eligible and registered to vote and who cast ballots in the November 2014 General 

Election for Arizona’s second district. While the denial of a fundamental right to so many 

voters would be troubling under any circumstances, this year—when the election for the 

U.S. House of Representatives for Arizona’s second district hangs in the balance—it gives 

rise to the real possibility that the candidate for whom fewer voters were cast will be 

seated in the House of Representatives.   

Without the requested relief, the contested ballots will remain uncounted. The Pima 

and Cochise County Boards of Supervisors have refused to count these ballots. The 

Secretary of State, who is scheduled to certify the election results or the need for a recall 

on December 1, has not provided assurances that he treat these ballots any differently. 

Immediate relief is thus needed in order to prevent the disenfranchisement of the 

Individual Plaintiffs and more than 100 other Arizonans and the real possibility that the 

wrong candidate will be declared the winner of the election in Arizona’s second district. 

FACTS 

The initial returns indicate that Martha McSally leads the incumbent, Congressman 

Ron Barber, by a razor-thin margin of 161 votes—less than one-tenth of one percent of 

the votes cast—in the election for Arizona’s second district. [Hamilton Decl. ¶ 6] A 

handful of votes very well could determine the results of the election.   

Since the election took place, the Barber Campaign has received reports from many 

voters in Arizona’s second district, including the Individual Plaintiffs, who cast ballots in 
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the 2014 General Election but whose votes were not counted. Declarations from 133 of 

these individuals are contained in Exhibit E to the Hamilton Declaration. 

The declaration of Plaintiff Lea Goodwine-Cesarec, who has been a registered 

voter in Arizona since 1990, shows that she moved prior to Election Day and called the 

registrar to update her voting address. [Hamilton Decl., Ex. E, Tab E (Goodwine-Cesarec 

Decl. ¶¶ 1-2)] The registrar assured her she could change her voting address by phone and 

did not need to sign any forms to do so. [Id. ¶ 2] When she arrived at the polls on Election 

Day, she was informed that there was no record of her change of address. [Id. ¶ 3] Rather 

than directing her to another polling place, poll workers directed her to cast a provisional 

ballot and told her that they expected the vote would be counted; it was not. [Id. ¶¶ 3-5] 

Plaintiff Laura Alessandra Breckenridge voted an early ballot that was rejected 

because a county official believed that the signature on her early ballot did not match the 

signature on her voter registration form. [Hamilton Decl., Ex. E, Tab B (Breckinridge 

Decl. ¶¶ 1-2)] On November 7, 2014, she contacted election officials to ensure that her 

ballot would be counted. [Id. ¶ 3] Nonetheless, her ballot has not been counted.  

Plaintiff Josh Adam Cohen has been registered to vote in Arizona since 2008. 

[Hamilton Decl., Ex. E, Tab E (Cohen Decl. ¶ 1)] In January 2014, he moved and had the 

address on his driver’s license changed; he did not know that he also needed to change his 

address for purposes of his voter registration. [Id. ¶ 2] On Election Day, Mr. Cohen went 

to the polling location for his previous address and informed a poll worker that he had 

moved. [Id. ¶ 3] The poll worker did not direct Mr. Cohen to the correct polling location; 

the poll worker instructed Mr. Cohen to vote a provisional ballot and assured Mr. Cohen it 

would be counted. [Id. ¶¶ 3-5] Instead, it was rejected. [Id. ¶ 6]   

The declarations submitted by the Individual Plaintiffs and numerous other voters 

show that Arizona’s election apparatus has failed these voters, with the effect—absent 

relief from this Court—of denying these voters their fundamental right to vote. In many 

cases, voters complied with every requirement of Arizona law, yet their votes have not 

been counted. In other cases, ballots have not been counted where poll workers failed to 
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provide voters with information that poll workers were required to provide; where voters 

precisely followed inaccurate directions they received from election officials; or where 

poll workers easily could have, but did not, provide voters with information (e.g., the 

necessity of signing a provisional ballot, or a warning that an out-of-precinct provisional 

ballot would not be counted) that would have permitted these voters to cast ballots that 

would have been counted. In addition, voters have effectively been disenfranchised for the 

2014 General Election pursuant to state laws or rules that violate the United States 

Constitution, the Help America Vote Act (“HAVA”), and/or the Arizona Constitution. 

More specifically, the declarations demonstrate that ballots have been rejected 

where (1) voters moved within Pima County and voted provisional ballots (three contested 

ballots); (2) a county official wrongly believed that the voter’s signature on the affidavit 

on the early ballot envelope did not match the signature on the voter’s registration form 

(27 contested ballots); (3) early ballots were not signed (eight contested ballots); 

(4) provisional ballots were not signed (eight contested ballots); (5) election officials 

failed to direct voters who moved to the proper precinct (31 ballots); (6) election officials 

made misleading or erroneous statements regarding voting in the proper precinct (11 

ballots); (7) voters were not told they were in the wrong precinct (45 ballots). 

The Barber Campaign attempted to resolve many of these issues with the 

responsible county boards of supervisors. It was rebuffed. On November 18, 2014, 

counsel for the Barber Campaign delivered to the Pima County Board of Supervisors 

(“Pima Board”) a letter and over 130 declarations from registered voters whose ballots 

were not counted. [Hamilton Decl. ¶ 2] Although the deadline for the Pima Board to 

complete its canvass was not until November 24 ( A.R.S. §§ 16-642, 16-646) it refused to 

count the declarants’ ballots or even to make any pre-certification inquiry into whether it 

had, in fact, improperly disenfranchised more than 130 of its citizens. [Id. ¶ 3] Instead, it 

certified the election results without counting any of those ballots. [Id.]   

Cochise County also declined to take corrective action. On November 19, 2014, 

counsel for the Barber Campaign sent a letter to the Cochise County Board of Supervisors 
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(the “Cochise Board”) asking that 20 rejected ballots from Cochise County be counted 

and that the Cochise Board delay certification of the 2014 General Election results until 

voters who cast unsigned early ballots had an opportunity to cure those ballots. [Id. ¶ 4 & 

Exh. B] The next day, the Cochise Board certified the election results without including 

the votes from any of the rejected ballots identified by the Barber Campaign. [Id. ¶ 5]   

On November 21, the Barber Campaign sent a letter to the Secretary of State that 

enclosed sworn declarations from voters documenting similar errors and requesting that 

the Secretary take steps to review these declarations and either direct the Pima and 

Cochise County Boards of Supervisors to investigate, count these ballots, and amend their 

certification, or, alternatively, to conduct that investigation directly as part of the state 

canvassing and certification process. As of this date, the Secretary of State has not 

responded to that request. [Id. ¶ 8] The Secretary of State is scheduled to certify the 

election results or the need for a recount on December 1, 2014. A.R.S. §§ 16-648, 16-662. 

ARGUMENT 

The Court should issue the relief requested in this case. “A plaintiff seeking a 

preliminary injunction must establish that he is likely to succeed on the merits, that he is 

likely to suffer irreparable harm in the absence of preliminary relief, that the balance of 

equities tips in his favor, and that an injunction is in the public interest.” Winter v. Natural 

Res. Def. Council, Inc., 555 U.S. 7, 20 (2008). The standard for issuing a temporary 

restraining order is essentially the same as that for issuing a preliminary injunction. Beaty 

v. Brewer, 649 F.3d 1071, 1072 (9th Cir. 2011). These factors strongly favor Plaintiffs. 

A. Likelihood of Success on the Merits 

Plaintiffs have a high likelihood of success on the merits.  Ballots cast by eligible, 

registered Arizonans were rejected in violation of federal and state law. 

1. Voters Who Moved Within Pima County And Nonetheless Had 
Their Provisional Ballot Rejected 

Election officials erroneously rejected the provisional ballots of certain voters who 

had moved within Pima County but had not updated their residential address in their voter 
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registration records prior to Election Day. Arizona law is clear that “[a]n elector who 

moves from the address at which he is registered to another address within the same 

county and who fails to notify the county recorder of the change of address before the date 

of an election shall be permitted to correct the voter registration records at the appropriate 

polling place for the voter’s new address,” A.R.S. § 16-135(B); that after presenting 

identification and affirming the new residence address in writing, the voter ‘‘shall be 

permitted to vote a provisional ballot,” id.; and that if the voter’s signature does not 

appear on the signature roster for that election in the precinct in which the voter was listed 

(i.e., where the voter previously resided) and there is no record of the voter having voted 

early for that election, “the provisional ballot shall be counted,” id. § 16-135(D). 

For example, Suzanne Pasch moved within 30 days of Election Day, from one 

address in Pima County to another. [Hamilton Decl., Ex. E, Tab A (Pasch Decl.)] She 

went to the polling location for her new address. [Id.] She was required to vote a 

provisional ballot, and it was not counted. [Id.] Under state law, her voter registration 

records should have been updated and her ballot should have counted. A.R.S. § 16-135. 

2. Voters Who Signed Both Their Registration Form and Their 
Ballot Affidavit And Nonetheless Had Their Ballot Rejected Due 
to a Purported “Signature Mismatch” 

Many early ballots, including the ballot of Plaintiff Breckenridge, were improperly 

rejected based on a determination that the voter’s signature on the affidavit on the early 

ballot envelope did not match the signature on the voter’s registration form. For example, 

Roma Page, who was born in 1919 and has been a registered voter in Arizona since 1985, 

submitted an early ballot. [Hamilton Decl., Ex. E, Tab B (Page Decl. ¶¶ 1-2)] As required, 

Ms. Page, whose signature has changed with age, signed the back of the envelope when 

she submitted the ballot. [Id. ¶ 4] She subsequently called the Pima County Recorder’s 

office to ensure that her ballot was counted, but that office did not return her call. She 

later learned that her ballot was not counted because an elections official thought that her 

signature did not match the signature on her registration card. [Id. ¶¶ 4-5]     

Ms. Page’s ballot, and the other contested ballots that were rejected based upon a 
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signature-mismatch determination, should be counted for several reasons. To begin with, 

where there has been a “signature mismatch” determination, the Secretary of State’s 

Elections Procedures Manual (2014) (“Manual”)—which “has the force and effect of 

law,” Gonzalez v. Ariz., 677 F.3d 383, 397 (9th Cir. 2012) (citing A.R.S. § 16-452), aff’d 

sub nom. Ariz. v. Inter Tribal Council of Ariz., Inc., 133 S. Ct. 2247 (2013)—permits a 

voter to explain “that he or she did vote the ballot and . . . why the signatures do not 

match.” Manual at 167. Because Arizona law sets no deadline to provide an explanation, 

the Court should find that these voters’ attached declarations, [Hamilton Decl., Ex. E, Tab 

B], constitute such explanations from the voters who submitted the contested signature-

mismatch ballots and that their ballots must be counted.1   

These ballots should also be counted pursuant to Article 2, Section 21, of the 

Arizona Constitution, which provides that “[a]ll elections shall be free and equal” and 

guarantees that “no power . . . shall at any time interfere to prevent the free exercise of the 

right of suffrage.” The contested signature-mismatch ballots were cast by Arizonans who 

are registered to vote and complied with all early ballot requirements. In other words, the 

voters who cast these ballots took every step they were required to take for their early 

ballots to be counted. Moreover, those voters have come forward to confirm that they, and 

not some imposter, voted the ballots, thus eliminating the only possible basis—a concern 

with fraud—for rejecting these ballots. Under these circumstances, a refusal to count those 

voters’ ballots constitutes an interference with the free exercise of the right of suffrage and 

violates the constitutional guarantee of elections that are “free and equal.” 

The contested signature-mismatch ballots should be counted pursuant to the Equal 

Protection Clause of the Fourteenth Amendment for two different reasons. First, the lack 

                                              
1 Even assuming counties, without statutory authority, can set deadlines for curing 

ballots by fiat prior to counties’ deadline for certification of the vote, the arbitrary and 
inconsistent deadlines set by the Pima and Cochise Counties for curing signature-
mismatch ballots, as discussed below, result in the determination of whether a vote is 
counted being made based on where a voter lives, in violation of the Equal Protection 
Clause, see Bush v. Gore, 531 U.S. 98, 104-06 (2000), and thus cannot prevent the 
counting of ballots cast by voters in complete conformity with Arizona law. 
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of statewide or congressional district-wide tests for determining when signatures do not 

match or how signature-mismatch determinations can be cured ensures arbitrary and 

disparate treatment of voters that is at odds with Bush v. Gore, 531 U.S. 98 (2000). In that 

case, the Supreme Court wrote that, “[h]aving once granted the right to vote on equal 

terms, the State may not, by later arbitrary and disparate treatment, value one person’s 

vote over that of another,” and found an equal protection violation where “the standards 

for accepting or rejecting contested ballots might vary not only from county to county but 

indeed within a single county from one recount team to another.” Id. at 104-06.     

Here, it is not clear what, if any, standards Cochise and Pima Counties applied in 

determining whether signatures matched, and it is therefore entirely possible that 

signatures found to match in Cochise County would be considered mismatches in Pima 

County. The cure process is even more arbitrary. There are no standards provided by law 

for what evidence will be accepted; when evidence will be accepted; or for the 

establishment of a cure process. Indeed, Pima County arbitrarily asserted that the deadline 

for curing signature-mismatch ballots was noon on November 8th and then, with equal 

caprice, changed the deadline to close of business on November 9th, while Cochise 

County used Election Day as the deadline for curing signature-mismatch ballots. 

[Declaration of Kurt Bagley ¶ 6 (“Bagley Decl.”); Decl. Van Nuys III ¶ 3] The result is 

the precise harm with which Bush v. Gore was concerned: where a voter lives determines 

whether his or her vote will be counted. Thus, both the signature-mismatch law generally 

and pre-certification deadlines for curing signature-mismatch ballots specifically are 

unconstitutional, and the contested signature-mismatch ballots must be counted.   

Second, the failure to count these ballots violates the Equal Protection Clause 

because it unduly burdens the fundamental right to vote. In assessing whether an electoral 

practice imposes such a burden, a court must “weigh the character and magnitude of the 

asserted injury to the rights protected by the First and Fourteenth Amendments that the 

plaintiff seeks to vindicate against the precise interests put forward by the State as 

justifications for the burden imposed by its rule, taking into consideration the extent to 
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which those interests make it necessary to burden the plaintiff’s rights.” Burdick v. 

Takushi, 504 U.S. 428, 434 (1992) (internal quotation omitted); see also Crawford v. 

Marion County. Election Bd., 553 U.S. 181, 191 (2008) (Stevens, J., controlling opinion) 

(any burden, “[h]owever slight . . . must be justified by relevant and legitimate state 

interests sufficiently weighty to justify the limitation”). (internal quotation omitted).  

Under this standard (the Burdick test), the contested signature-mismatch ballots 

cannot be rejected. Failing to count such ballots imposes a severe burden—

disenfranchisement—on the right to vote of these voters. By contrast, refusing to count 

these ballots serves no legitimate state interest. Not only the Burdick test but also the 

rational-basis test mandate the counting of the contested signature-mismatch ballots. 

In addition, the rejection of the contested signature-mismatch ballots violates the 

Due Process Clause to the Fourteenth Amendment. That provision prohibits a state from 

depriving a person of “life, liberty, or property,” including the liberty inherent in the right 

to vote, without sufficient process and an appropriately compelling government interest. 

See Anderson v. Celebrezze, 460 U.S. 780, 786-87 (1983) (discussing prior cases holding 

that the “freedom to engage in association for the advancement of beliefs and ideas is an 

inseparable aspect of the ‘liberty’ assured by the Due Process Clause” and “explain[ing] 

the interwoven strands of ‘liberty’ affected by ballot access restrictions”); Raetzel v. 

Parks/Bellemont Absentee Election Bd., 762 F. Supp. 1354, 1358 (D. Ariz. 1990) (stating 

that “[w]hile the state is able to regulate absentee voting, it cannot disqualify ballots, and 

thus disenfranchise voters, without affording the individual appropriate due process 

protection” and finding “deficiency in the existing election process”). Because the voters 

who cast the contested signature-mismatch ballots will be denied their right to vote 

through no fault of their own, and for no legitimate state purpose, both the substantive and 

procedural components of the Due Process Clause mandate that their ballots be counted.   

3. Unsigned Early Ballots 

Eight contested ballots were rejected because they were not signed. [Hamilton 

Decl., Ex. E, Tab C] Until approximately the Thursday before Election Day, Pima County 
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mailed ballots back to early voters who failed to sign their ballot affidavit to provide an 

opportunity to correct the issue. Cochise County called at least some such voters prior to 

Election Day to inform them of the oversight and/or sent an affidavit for the voters to 

return by Election Day. Neither county took any action to cure unsigned early ballots after 

Election Day. [Quinn-Quesada Decl. ¶¶ 3-4]  

These arbitrary, ad-hoc, inconsistent rules for handling unsigned early ballots are 

inconsistent with Bush v. Gore, 531 U.S. at 104-06, for the same basic reason that the 

signature-mismatch determination was inconsistent with that case: whether a vote was 

counted depended on where a voter lived. Moreover, there is no rational basis for 

permitting ballots to be cured post-election where a signature-mismatch determination has 

been made but not where a ballot is unsigned. Indeed, the purpose of the signature 

requirement—to confirm that early ballots are submitted by the correct voter—is clearly 

served when a voter to whom an early ballot was sent confirms that he or she cast the 

ballot at issue. Accordingly, the contested unsigned early ballots should be counted.2 

4. Unsigned Provisional Ballots 

Still other contested ballots were rejected as unsigned provisional ballots. For 

instance, Elle Troutman, who was registered to vote, legally changed her name in 

September 2014 but received a mail-in ballot in her previous name. [Hamilton Decl., Ex. 

E, Tab D (Troutman Decl. ¶¶ 1-2)] On Election Day, Ms. Troutman went to the polls and 

was directed to fill out a provisional ballot. After she did so, the poll worker looked over 

the ballot, said that things appeared to be in order, and indicated that the provisional ballot 

would be counted. [Id. ¶¶ 3-5] The poll worker did not point out that she had not signed 

the provisional ballot, and, as a result, her vote was not counted. [Id. ¶¶ 4, 6]  

The contested unsigned provisional ballots should be counted. Because poll 

workers are required to sign the provisional ballot form that is attached to the provisional 

                                              
2 For the same reasons set forth in the preceding subsection, refusing to count the 

contested unsigned early ballots would unduly burden the right to vote in violation of the 
Equal Protection Clause; deprive voters of the fundamental right to vote in violation of the 
Due Process Clause; and violate Article 2, Section 21, of the Arizona Constitution.   
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ballot envelope, Manual at 152, the casting of an unsigned provisional ballot necessarily 

reflects either that a poll worker looked at the unsigned ballot yet failed to inform the 

voter that it had not been signed or that the poll worker failed to sign the provisional 

ballot. [See, e.g., Hamilton Decl., Ex. E, Tab E (Troutman Decl. ¶¶ 3-5)] Either way, the 

unsigned provisional ballots would have been signed if the State had ensured that poll 

workers took the straight-forward step of ensuring that voters had signed their provisional 

ballots. Thus, as with the failure to count certain out-of-precinct ballots (discussed below), 

the failure to count unsigned provisional ballots severely burdens the right to vote while 

providing no material benefit to state interests and therefore violates the Equal Protection 

and Due Process Clauses and Article 21, Section 2, of the Arizona Constitution. 

5. Failure to Direct Voters Who Had Moved To the Proper Precinct  

For several reasons, the many contested ballots that were rejected because they 

were not cast in the voters’ assigned precincts, including the ballot of Plaintiff Josh Cohen, 

should be counted for all elections for which the voters who cast those ballots were 

eligible to vote. To begin with, these out-of-precinct ballots should be counted under the 

Help America Vote Act (“HAVA”). In relevant part, that law states that “[i]f the 

appropriate State or local election official to whom the [provisional] ballot or voter 

information is transmitted . . . determines that the individual is eligible under State law to 

vote, the individual’s provisional ballot shall be counted as a vote in that election in 

accordance with State law.” 52 U.S.C. § 21082(a)(4) (emphases added). Because all of the 

out-of-precinct ballots at issue were cast by voters who are eligible to vote under state law, 

[see Bagley Decl. ¶ 4 & Ex. A; e.g., Hamilton Decl., Ex. E, Tab E (Cohen Decl. ¶ 1)], the 

plain language of 52 U.S.C. § 21082(a)(4) indicates that these votes shall be counted.   

To be sure, the Sixth Circuit held in Sandusky County Democratic Party v. 

Blackwell, 387 F.3d 565, 568 (6th Cir. 2004) (per curiam), that HAVA does not prevent 

states from rejecting ballots cast outside of voters’ assigned precincts. In addition to 

raising policy concerns with a contrary interpretation and discussing the statute’s purpose 

and legislative history, the court wrote that “[t]o read ‘eligible under state law to vote’ so 
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broadly as to mean not only that a voter must simply be eligible to vote in some polling 

place within the county, but remains eligible even after casting an improper ballot would 

lead to the untenable conclusion that Ohio must count as valid a provisional ballot cast in 

the correct county even it is determined that the voter in question had previously voted 

elsewhere in that county.” Id. at 577. But this holding does not control this Court and it 

cannot withstand scrutiny. A voter who has already cast a voter is no longer an eligible 

voter. HAVA’s plain language can plainly be read to avoid this absurd result. Here, in 

marked contrast, the result that stems from HAVA’s plain language—that out-of-precinct 

provisional votes must be counted because they were cast by citizens who are eligible 

under state law to vote—is eminently reasonable. The Court’s analysis need go no further. 

The contested out-of-precinct ballots should also be counted under the Equal 

Protection Clause. In Northeast Ohio Coalition for Homeless v. Husted, 696 F.3d 580 (6th 

Cir. 2012) (“NEOCH”) (per curiam), the Sixth Circuit, which found a likely equal 

protection violation, upheld the portion of a preliminary injunction requiring Ohio to 

count ballots cast in the wrong precinct due to the failure of poll workers to comply with 

their statutory duty to direct voters to the correct precinct. Id. at 584, 588, 593, 597. Here, 

Arizona law provides that “[i]f the registrant indicates that the registrant lives at a new 

residence, the election official shall direct the registrant to the polling place for the new 

address.” A.R.S. § 16-583(A). Thus, like the voters in NEOCH, the voters here, such as 

Mr.Cohen, who moved but were not directed to their new polling places, [Hamilton Decl., 

Ex. E, Tab E (Cohen Decl. ¶¶ 1, 3, 5)], should have their ballots counted.   

6. Misleading or Erroneous Statements by Election Officials 
Regarding Voting in Proper Precinct 

NEOCH’s reasoning should be extended to other contested out-of-precinct ballots 

as well. Some of the voters who cast such ballots were provided with misleading or 

confusing information, and none of those voters were directed to their assigned polling 

locations. [See Hamilton Decl., Ex. E, Tab F] Michelle Rankin, for instance, went to the 

wrong polling location but had an early ballot at home. She told a poll worker she would 
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go back and get it (and it would have counted), but the poll worker said there was no need 

and that her provisional vote would count as long as she was registered. Her vote has not 

been counted. [Hamilton Decl., Ex. E, Tab F (Rankin Decl. ¶¶ 2, 4-5)] 

For the State to fail to ensure that poll workers took the simple step of telling out-

of-precinct voters that their votes would not count and directing such voters to their 

assigned polling locations, and then to disenfranchise these voters because they did not 

travel to their assigned polling locations, is indefensible. Indeed, given the severity of the 

burden on these voters (i.e., disenfranchisement) and the lack of any material state interest 

in not directing voters to their assigned precincts, the rejection of the contested out-of-

precinct ballots for elections for which the voters who cast those ballots were eligible to 

vote would fail the Burdick test and therefore violate the Equal Protection Clause. 

Likewise, refusing to count these ballots would violate the Due Process Clause. As 

noted, that provision prevents a state from depriving a person of certain liberties, 

including the right to vote, without a sufficiently compelling government interest. And 

however strong Arizona’s interest is in maintaining a precinct-based voting system, the 

fact that the State can maintain such a system without disenfranchising voters by simply 

directing voters to their assigned polling places demonstrates that the State does not have 

a compelling interest in rejecting out-of-precinct ballots and that the Due Process Clause 

requires the Secretary of State to ensure that the contested out-of-precinct ballots for 

elections for which the voters who cast those ballots were eligible to vote are counted. 

7. Voters Who Were Not Told They Were in the Wrong Precinct 

Under federal statute and the Arizona Constitution, voters who, for other reasons, 

went to the wrong polling location should also have their votes counted for elections for 

which they were eligible to vote. As noted above, HAVA is clear that an eligible voter’s 

“provisional ballot shall be counted as a vote in that election in accordance with State 

law.” 52 U.S.C. § 21082(a)(4). To refuse to count all eligible voters’ ballots for those 

elections in which they may legally vote would be a violation of federal law. 

Such a refusal would also be a violation of Article 2, Section 21, of the Arizona 
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Constitution. This provision requires that “each vote is given the same weight as every 

other ballot.” Chavez v. Brewer, 222 Ariz. 309, 319 (Ct. App. 2009). While it does not 

apply to those who are otherwise disenfranchised, it does apply to all “those who are 

otherwise qualified to vote.” Harvey v. Brewer, 605 F.3d 1067, 1081 (9th Cir. 2010). As 

the Attorney General has noted, this clause “requires equality for all people who are 

qualified to vote in a particular election.” Ariz. Op. Atty. Gen. No. I13-011 (Oct. 7, 2013). 

It is uncontested that the voters whose declarations are attached to the Hamilton 

Declaration and who voted in the wrong precinct were qualified to vote in the 2014 

General Election. [Bagley Decl. ¶ 4 & Ex. A]. To refuse to count their votes would be a 

violation of the letter and spirit of the “free and equal” clause of the Arizona Constitution. 

B. Irreparable Harm 

The deprivation of a constitutional right, even for a brief period, is an irreparable 

injury. See Elrod v. Burns, 427 U.S. 347, 373 (1976) (plurality opinion) (“The loss of First 

Amendment freedoms, for even minimal periods of time, unquestionably constitutes 

irreparable injury.”). And “[c]ourts routinely deem restrictions on fundamental voting 

rights irreparable injury.” League of Women Voters of N.C. v. N.C., 769 F.3d 224, 247 

(4th Cir.), stayed, 135 S. Ct. 6 (2014); see, e.g., Obama for Am. v. Husted, 697 F.3d 423, 

436 (6th Cir. 2012). Thus, the Individual Plaintiffs and the other voters who cast the 

contested ballots and who, as set forth above, have a right to have their ballots counted 

under the United States and Arizona Constitutions will be irreparably harmed if this Court 

does not ensure that their votes are counted by issuing the requested relief.   

Plaintiffs will also be irreparably harmed without injunctive relief because they 

have an interest in an accurate count of the votes and a political process that is untainted 

and fair. See Common Cause v. Bolger, 512 F. Supp. 26, 31-32 (D.D.C. 1980) (campaign 

contributors and active participants in campaign injured where political process tainted 

and rendered unfair by the political use of the frank, and registered voters for candidates 

for office injured because franking statute placed unconstitutional burden on candidate of 

their choice and thus on their right to associate freely for political purposes); see also 
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Miller v. Moore, 169 F.3d 1119, 1123 (8th Cir. 1999) (registered voters had standing 

where they contended that “pejorative ballot labels injure[d] them by greatly diminishing 

the likelihood that the candidates of their choice w[ould] prevail in the election”). Absent 

the requested relief, the Secretary of State will certify this election for a recount and the 

results of the election without counting the contested ballots, resulting in an inaccurate 

count of the votes in, quite possibly an inaccurate determination of the winner of—and an 

unfair, tainted process for—the election for the second district. 

It is no answer that Plaintiffs could pursue an election contest under Arizona law 

rather than this case. “Equity jurisdiction is not precluded by a legal remedy unless the 

latter is clear and certain, and the remedy at law, in order to be considered adequate, must 

be obtainable as of right. The mere existence of a possible remedy at law is not sufficient 

to warrant the denial of equitable relief.” 27A Am. Jur. 2d Equity § 29 (footnote omitted). 

An election contest does not provide an adequate or certain remedy in this case.   

For starters, the relevant statute states that an elector “may contest the election of 

any person declared elected to a state office” on certain grounds. A.R.S. § 16-672(A) 

(emphasis added). Thus, the statute permits challenges only to the results of elections; it 

provides the Individual Plaintiff with no remedy to ensure that their votes are counted.3 

Further, in an election contest, Plaintiffs would not be able to raise the claims at 

issue here. An election contest can be brought upon the following grounds: (1) 

“misconduct on the part of election boards or any members thereof in any of the counties 

of the state, or on the part of any officer making or participating in a canvass for a state 

election”; (2) the declared winner’s ineligibility for office; (3) the declared winner or his 

or her agent offering a bribe for the purpose of procuring his or her election or engaging in 

a similar “offense against the elective franchise”; (4) “[o]n account of illegal votes”; and 

(5) “[t]hat by reason of erroneous count of votes the person declared elected . . . did not in 

                                              
3 The Arizona Supreme Court has held that this phrase can “properly be interpreted 

in its broad sense as encompassing nominees for representatives to the Congress of the 
United States.” Harless v. Lockwood, 85 Ariz. 97, 102, 332 P.2d 887 (Ariz. 1958). 
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fact receive the highest number of votes for the office.” A.R.S. § 16-672(A).   

Here, Plaintiffs are not alleging that illegal votes have been counted or that 

Ms. McSally is ineligible for office or was involved in an offense against the elective 

franchise. Nor can their claims be considered challenges “by reason of erroneous count of 

votes.” Plaintiffs do not challenge Defendants’ arithmetic, but rather their decision to 

refuse to count certain ballots.  Indeed, if the claims at issue were challenges “by reason of 

erroneous count of votes,” the fourth basis for a contest (“[o]n account of illegal votes”) 

would also surely fall within this category, rendering that provision surplusage. At the 

very least, an election challenge is not a “clear and certain” remedy, and it therefore does 

not provide a basis for denying the requested relief. See 27A Am. Jur. 2d Equity § 29. 

Plaintiffs also do not allege “misconduct on the part of election boards or any 

members thereof in any of the counties of the state, or on the part of any officer making or 

participating in a canvass for a state election.” “Misconduct” connotes willful 

wrongdoing. See Black’s Law Dictionary (9th ed. 2009) (defining “official misconduct” 

as “[a] public officer’s corrupt violation of assigned duties by malfeasance, misfeasance, 

or nonfeasance”); see also Chenoweth v. Earhart, 14 Ariz 278, 127 P. 748, 751 (Ariz. 

1912) (contrasting “fraud or misconduct” with “an honest effort on the part of the board of 

supervisors, the election board, and the voters to comply with the terms of the law”). The 

election-contest statute does not provide Plaintiffs with a “clear and certain” remedy. 

More broadly, the burden of conducting a lawful, complete count of the vote is on 

the State. It cannot to fail meet that burden by disenfranchising voters and then shift to 

individual plaintiffs the burden of ensuring a complete count to individual plaintiffs 

through an expensive and uncertain state-created procedure. If it could, voters would be 

left without any remedy other than the one provided by the State even if a county simply 

refused to count any votes. In short, Plaintiffs do not have a sufficient alternative remedy 

to this action, and they will suffer irreparable harm absent the requested relief. 

C. Balance of the Harms 

The balance of the harms clearly favors Plaintiffs. In contrast to the irreparable 
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harm Plaintiffs face, Defendants will suffer no material harm if the requested relief is 

granted. The Secretary of State will simply need to update the vote totals for the 2014 

General Election to include the votes reflected on the contested ballots. Any nominal 

administrative burden from counting ballots that should have been counted in the first 

place is clearly outweighed by the injury to the Individual Plaintiffs and the voters who 

have been denied their fundamental right to vote and the Barber Campaign’s decreased 

likelihood of success in the election for Arizona’s second district. See Taylor v. La, 419 

U.S. 522, 535 (1975) (“administrative convenience” cannot justify practice that impinges 

upon fundamental right); Pashby v. Delia, 709 F.3d 307, 329 (4th Cir. 2013). Further, 

Defendants have no legitimate interest in the unlawful or unconstitutional enforcement of 

a law. See, e.g., Newsom ex rel. Newsom v. Albemarle County Sch. Bd., 354 F.3d 249, 260 

(4th Cir. 2003). This factor weighs in favor of injunctive relief. 

D. Public Interest 

“[I]t is always in the public interest to prevent the violation of a party’s 

constitutional rights.” Awad v. Ziriax, 670 F.3d 1111, 1132 (10th Cir. 2012) (internal 

quotations omitted); Newsom, 354 F.3d at 261. And “[t]here is no right more basic in our 

democracy than the right to participate in electing our political leaders.” McCutcheon v. 

Fed. Election Comm’n, 134 S. Ct. 1434, 1440-41 (2014). Indeed, restrictions on the right 

to vote “strike at the heart of representative government,” Reynolds v. Sims, 377 U.S. 533, 

555 (1964), and “[o]ther rights, even the most basic, are illusory if the right to vote is 

undermined,” Wesberry v. Sanders, 376 U.S. 1, 17 (1964). Thus, “[t]he public interest . . . 

favors permitting as many qualified voters to vote as possible.” Obama for Am., 697 F.3d 

at 437; see also Purcell v. Gonzalez, 549 U.S. 1, 4 (2006). Plaintiffs ask the Court to count 

the ballots of voters who have been wrongfully disenfranchised.  The public interest 

weighs heavily in their favor.   

CONCLUSION 

For the reasons set forth above, Plaintiffs respectfully request that the Court issue 

the requested temporary restraining order and preliminary injunction.  
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November 24, 2014 
 

PERKINS COIE LLP 

By:  s/ Daniel C. Barr   
Daniel C. Barr  
2901 North Central Avenue, Suite 2000 
Phoenix, Arizona 85012-2788 
 
Kevin J. Hamilton  
Pro Hac Vice Application To Be Filed 
1201 Third Avenue, Suite 4900 
Seattle, WA  98101-3099 
 
 

Attorneys for Plaintiffs Ron Barber for 
Congress, Lea Goodwine-Cesarec; Laura 
Alessandra Breckenridge; and Josh Adam 
Cohen  
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CERTIFICATE OF SERVICE 

 I hereby certify that on November 24, 2014, I electronically transmitted the 

attached documents to the Clerk’s Office using the CM/ECF System for filing.  

 I hereby certify that, I will served the attached document once a Judge is 

assigned to the matter, United States District Court of Arizona, 405 West Congress Street, 

Tucson, Arizona 85701.   

 

s/ S. Neilson 
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Unsigned Early Ballots 
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Unsigned Provisional Ballots 





















EXHIBIT E 

TAB E 
 

Failure by Election Officials to Direct 
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TAB F 
 

Misleading or Erroneous Statements by 
Election Officials Involving Voting in 

Proper Precinct 
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TAB G 
 

Voters Who Were Not Told They Were in 
Wrong Precinct 
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CERTIFICATE OF SERVICE 

 I hereby certify that on November 24, 2014, I electronically transmitted the 

attached documents to the Clerk’s Office using the CM/ECF System for filing.  

 I hereby certify that, I will serve the attached document once a Judge is 

assigned to the matter, United States District Court of Arizona, 405 West Congress Street, 

Tucson, Arizona 85701.  

 

s/ S. Neilson 
 



Index of Exhibits to the Declaration of Kurt Bagley 

 

Exhibit A: Arizona Voter Registration for November 2014 General Election 

Exhibit B: List of Rejected Provisional Ballots Provided by F. Ann Rodriguez 
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UNITED STATES DISTRICT COURT 

DISTRICT OF ARIZONA 

Ron Barber for Congress; Lea Goodwine-
Cesarec; Laura Alessandra Breckenridge; Josh 
Adam Cohen, 

Plaintiffs, 

v. 

Ken Bennett, in his official capacity as 
Secretary of State of the State of Arizona; the 
Pima County Board of Supervisors, a body 
politic; Ally Miller, in her official capacity as a 
member of the Pima County Board of 
Supervisors; Ramón Valadez, in his official 
capacity as a member of the Pima County 
Board of Supervisors; Sharon Bronson, in her 
official capacity as a member of the Pima 
County Board of Supervisors; Ray Carroll, in 
his official capacity as a member of the Pima 
County Board of Supervisors; Richard Elías, in 
his official capacity as a member of the Pima 
County Board of Supervisors; the Cochise 
County Board of Supervisors, a body politic; 
Patrick Call, in his official capacity as a 
member of the Cochise County Board of 
Supervisors; Ann English, in her official 
capacity as a member of the Cochise County 
Board of Supervisors; and Richard Searle, in 
his official capacity as a member of the 
Cochise County Board of Supervisors, 

Defendants. 

No.  

[PROPOSED] TEMPORARY 
RESTRAINING ORDER  
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Upon consideration of Plaintiffs’ Application for Temporary Restraining Order, 

Motion for Preliminary Injunction, and Memorandum of Points and Authorities in Support 

(“Plaintiffs’ Application and Motion”), the response of Defendants, and the exhibits and 

declarations submitted by the parties, this Court finds and concludes, for the specific 

reasons required under Federal Rule of Civil Procedure 65(d) and set forth in Plaintiffs’ 

Application and Motion, that Plaintiffs have shown that (1) they are likely to succeed on 

the merits of their claims; (2) they are likely to suffer irreparable harm in the absence of 

preliminary relief; (3) the balance of equities weighs in their favor; and (4) a temporary 

restraining order is in the public interest. 

 THEREFORE, it is hereby  ORDERED that Plaintiffs’ Application for Temporary 

Restraining Order is GRANTED and that Defendant Secretary of State of the State of 

Arizona Ken Bennett (the “Secretary of State”) and/or the members, officers, agents, 

employees, and/or attorneys of the Secretary of State and/or his office, and/or those 

persons in active concert or participation with the Secretary of State and/or his office, are 

TEMPORARILY RESTRAINED from certifying the results of the 2014 General Election 

or the need for a recount in the 2014 election for the United States House of 

Representatives in Arizona’s second congressional district. 

 IT IS FURTHER ORDERED that this Temporary Restraining Order shall expire at 

such time as the Court rules on Plaintiffs’ Motion for Preliminary Injunction. 

IT IS FURTHER ORDERED that Plaintiffs shall not be required to post bond. 
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UNITED STATES DISTRICT COURT 

DISTRICT OF ARIZONA 

Ron Barber for Congress; Lea Goodwine-
Cesarec; Laura Alessandra Breckenridge; Josh 
Adam Cohen, 

Plaintiffs, 

v. 

Ken Bennett, in his official capacity as 
Secretary of State of the State of Arizona; the 
Pima County Board of Supervisors, a body 
politic; Ally Miller, in her official capacity as a 
member of the Pima County Board of 
Supervisors; Ramón Valadez, in his official 
capacity as a member of the Pima County 
Board of Supervisors; Sharon Bronson, in her 
official capacity as a member of the Pima 
County Board of Supervisors; Ray Carroll, in 
his official capacity as a member of the Pima 
County Board of Supervisors; Richard Elías, in 
his official capacity as a member of the Pima 
County Board of Supervisors; the Cochise 
County Board of Supervisors, a body politic; 
Patrick Call, in his official capacity as a 
member of the Cochise County Board of 
Supervisors; Ann English, in her official 
capacity as a member of the Cochise County 
Board of Supervisors; and Richard Searle, in 
his official capacity as a member of the 
Cochise County Board of Supervisors, 

Defendants. 

No.  

[PROPOSED] PRELIMINARY 
INJUNCTION  
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Upon consideration of Plaintiffs’ Application for Temporary Restraining Order, 

Motion for Preliminary Injunction, and Memorandum of Points and Authorities in 

Support, the response of Defendants, and the exhibits and declarations submitted by the 

parties, this Court finds and concludes that Plaintiffs are likely to succeed on the merits of 

their claims that (1) Defendants’ rejection of and refusal to count the votes reflected on 

the ballots (the “contested ballots”) submitted by the voters who signed the declarations 

contained in Exhibit E to the Declaration of Kevin J. Hamilton for all elections for which 

the voters who cast those ballots were eligible to vote violates the Equal Protection Clause 

of the Fourteenth Amendment, the Due Process Clause of the Fourteenth Amendment, 52 

U.S.C. § 21082(a)(4), Article 21, Section 2, of the Arizona Constitution, and/or other 

provisions of Arizona law; (2) Defendants and/or their members, officers, agents, 

employees, and/or attorneys, and/or those persons in active concert or participation with 

Defendants, are legally required to count the votes reflected on the contested ballots for all 

elections for which the voters who cast those ballots were eligible to vote; and (3) the 

votes reflected on the contested ballots for all elections for which the voters who cast 

those ballots were eligible to vote must be included in Defendant Secretary of State of the 

State of Arizona Ken Bennett’s (the “Secretary of State”) certification of the results of the 

2014 General Election, any certification of the need for a recount in the 2014 election for 

the United States House of Representatives in Arizona’s second congressional district, and 

all other official totals of the votes for the 2014 General Election.  This Court further finds 

and concludes that Plaintiffs are likely to suffer irreparable harm in the absence of 

preliminary injunctive relief; the balance of equities weighs in their favor; and a 

preliminary injunction is in the public interest. 

 Accordingly, Plaintiffs’ Motion for a Preliminary Injunction is GRANTED and it is 

ORDERED that: 

 (i) Defendants and/or their members, officers, agents, employees, and/or 

attorneys, and/or those persons in active concert or participation with Defendants, must 

count the votes reflected on the contested ballots for all elections for which the voters who 
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cast those ballots were eligible to vote, and those votes must be included in the Secretary 

of State’s certification of the results of the 2014 General Election, any certification of the 

need for a recount in the 2014 election for the United States House of Representatives in 

Arizona’s second congressional district, and all other official totals of the votes for the 

2014 General Election; and  

 (ii)  the Secretary of State and/or the members, officers, agents, employees, 

and/or attorneys of the Secretary of State and/or his office, and/or those persons in active 

concert or participation with the Secretary of State and/or his office, are enjoined from 

certifying the results of the 2014 General Election or the need for a recount in the election 

for the United States House of Representatives in Arizona’s second congressional district 

until the contested ballots have been counted and the votes reflected on the contested 

ballots for all elections for which the voters who cast those ballots were eligible to vote 

are reflected in all official totals of the votes for the 2014 General Election. 

IT IS FURTHER ORDERED that this Preliminary Injunction shall remain in effect 

pending final resolution of this action or further order of this Court.  Because the Court 

finds that the balance of equities and the public interest weigh in favor of granting the 

preliminary injunction, Plaintiffs are directed to file a proof of bond, in the nominal 

amount of $100, within five (5) business days of this Order.  See, e.g., Planned 

Parenthood Ariz., Inc. v. Betlach, 899 F. Supp. 2d 868, 887-88 (D. Ariz. 2012); Cupolo v. 

Bay Area Rapid Transit, 5 F. Supp. 2d 1078, 1086 (N.D. Cal. 1997); see also Friends of 

Earth, Inc. v. Brinegar, 518 F.2d 322 (9th Cir. 1975). 
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